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FOREWORD

Should it occur, the next use of a nuclear weapon in war will not be upon a
sitting target with no power of retaliation, as was the case with Hiroshima
and Nagasaki.

Thanks to the proliferation of nuclear weaponry, such use will be
the first in a series of exchanges causing suffering and devastation on
a scale that will dwarf Hiroshima and Nagasaki, just as Hiroshima and
Nagasaki dwarfed all previous suffering and devastation caused in war.
As the International Court of Justice (ICJ or the Court) unanimously and
categorically pointed out in its Advisory Opinion on Legality of the Threat
or Use of Nuclear Weapons of 8 July 1996, this weapon, incapable of being
contained in space and time, has the potential to destroy all civilization
and the entire ecosystem of the planet.!

No task can therefore be more urgent than the elimination of this
possibility, which can only result from the total elimination of nuclear
weapons. The unanimous declaration of the world’s highest court clearly
shows the route to this objective. It is one of the most potent tools we have
for the elimination of this threat that hangs so ominously over the entire
human future.

With this tool at its command, the entire UN system can move
confidently, cooperatively, and constructively towards the implementation
of what is not merely a moral but a legal obligation—the total elimination
of this weapon.

Compliance in every respect with the important legal obligations set
out in this Opinion is crucial, and it is therefore vitally important that no
uncertainty should exist in regard to the interpretation or application of
this pronouncement.

The conclusion so clearly stated in international jurisprudence demands
urgent action at every level, through every discipline and by every nation,
for the elimination of this peril. The implementation of this Opinion is
a matter of such international concern that the UN General Assembly
has, every year since its delivery, drawn attention to the obligation the
Court formulated of pursuing in good faith and bringing to a conclusion
negotiations leading to nuclear disarmament in all its aspects under strict
and effective international control.
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The IC] was giving expression to a principle of great antiquity, which
has integrated itself into international law over the centuries. Even three
thousand years ago ancient legal systems compulsorily outlawed the use
of weapons described as hyper-destructive,> and over the centuries the
world’s cultures and civilizations have banned the use in war of weapons
that fail to discriminate between civilians and combatants and weapons
that cause cruel and unnecessary suffering.

No doubt should be permitted to exist or to continue to exist in
regard to any aspect whatsoever of this obligation to pursue in good
faith negotiations leading to nuclear disarmament in all its aspects. The
overriding obligation spelt out by the ICJ as lying upon every nuclear
power and all states cannot consistently with international law and the
principle of good faith be diluted or modified in any manner whatsoever.
Any clarification of this bedrock principle underpinning all international
obligations and treaties would help to place all parties on the road to the
fulfilment of the course of conduct indicated by the Court.

More than a decade has passed since the Court so categorically
formulated this obligation, and yet we see a continued readiness to
develop nuclear weapons and maintain nuclear arsenals. We also see the
proliferation of nuclear dangers all around us, which increases from day to
day the danger of a nuclear weapon being used by someone, somewhere.
Many sources of increasing danger can be spelt out including the easier
accessibility, due to modern communication methodologies, of the
technology for the construction of nuclear weapons. All of this can only
be overcome by a concerted and cooperative global effort to bring nuclear
disarmament under strict and effective international control.

Recent statements at the highest international and national levels raise
universal hopes that the goal of total elimination is not illusory but is
within reach. Among these are UN Secretary-General Ban Ki-moon’s Five
Point Proposal for Progress on Disarmament announced in October 2008
and U.S. President Obama’s categorical statement in Prague on 5 April
2009 regarding “America’s commitment to seek the peace and security of a
world without nuclear weapons.™

The fact that the goal of a nuclear-free world is altogether attainable
renders it all the more imperative that the route prescribed by the Court
should be meticulously followed. The 2010 Nuclear Non-Proliferation
Treaty Review Conference offers an outstanding opportunity to pursue
this objective.

Article VI of the Treaty on the Non-Proliferation of Nuclear Weapons,
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the Thirteen Steps to implement this Article agreed at the 2000 Review
Conference of the Parties to the Treaty, and the Opinion of the ICJ involve
the concept of good faith. Ongoing modernization of nuclear arsenals
highlights the importance of and need for good faith negotiations towards
total nuclear disarmament.

The draft resolution contained in this memorandum and the intensive
research that has gone into its preparation deserve the most careful study
and attention.

Judge C.G. Weeramantry
President of IALANA
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PART I: INTRODUCTION
AND BACKGROUND

CHAPTER ONE

WHY GO TO THE INTERNATIONAL
COURT OF JUSTICE AGAIN?

The International Court of Justice (IC] or the Court) in 1996 determined
that the key to overcoming the risks posed by nuclear weapons is the legal
obligation to negotiate disarmament in good faith. In spite of the Court’s
finding, states have made little progress for more than a decade towards
fulfilling that obligation. States have also had strongly opposing views
of what they are required to do. High-level voices have noted the lack of
progress and, stressing the urgency of the situation, called for renewed
efforts to achieve a nuclear weapon-free world. Given the failure to act
and ongoing debates about what conduct is legally required for states to
meet the good faith negotiation obligation, it is time to return to the Court
to obtain guidance for the disarmament enterprise and to ensure that the
legal obligation is effectively implemented.

In its Advisory Opinion of 8 July 1996, the IC] unanimously concluded:
“There exists an obligation to pursue in good faith and bring to a conclusion
negotiations leading to nuclear disarmament in all its aspects under strict
and effective international control” In large part, the ICJ was interpreting
Article VI of the Treaty on the Non-Proliferation of Nuclear Weapons
(NPT),® which obligates each state party to “pursue negotiations in good
faith on effective measures relating to cessation of the nuclear arms race at
an early date and to nuclear disarmament, and on a treaty on general and
complete disarmament under strict and effective international control.”

More than a decade later, both NPT and non-NPT states possessing
nuclear weapons are planning and preparing to retain nuclear forces for
the indefinite future and have made virtually no progress on disarmament
negotiations. They have also not reduced the roles of nuclear weapons
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in their security doctrines. Some have blocked nuclear disarmament
negotiations in the key relevant international fora including the Conference
on Disarmament, the General Assembly, and the NPT review process.®

In 2006, the Weapons of Mass Destruction (WMD) Commission led
by Hans Blix stressed the urgency of the situation and stated, “It is easy to
see that the nuclear-weapon parties to the NPT have . . . failed to ‘pursue
negotiations in good faith’ as required of them under the NPT The
Commission pointed to a “loss of confidence in the [NPT] as a result of the
failure of the nuclear-weapon states to fulfill their disarmament obligations
under the treaty and also to honour their additional commitments to
disarmament made at the 1995 and 2000 Review Conferences.”"

The need to prevent the acquisition of nuclear weapons by additional
states and by non-state actors also calls for urgent action. Proliferation of
nuclear weapons to new states has predictably continued. Proliferation,
either real or feared, jeopardizes world peace and the international system
by increasing tensions between states. This dynamic demonstrates the
importance of the NPT prohibition of the acquisition of nuclear weapons
by non-nuclear weapon states parties (NNWS), a prohibition that is closely
connected to the disarmament obligation laid down in Article V1.

Since the 2006 WMD Commission report, persons with authority
have made numerous statements highlighting the gravity of the present
situation and calling for revitalization of the disarmament agenda.' For
example, in October 2008, UN Secretary-General Ban Ki-moon stated:

Most States have chosen to forego the nuclear option, and have
complied with their commitments under the Nuclear Non-
Proliferation Treaty. Yet some States view possession of such
weapons as a status symbol. And some States view nuclear weapons
as offering the ultimate deterrent of nuclear attack, which largely
accounts for the estimated 26,000 that still exist.

Unfortunately, the doctrine of nuclear deterrence has proven to be
contagious. This has made non-proliferation more difficult, which
in turn raises new risks that nuclear weapons will be used.

Then the Secretary-General offered his five-point proposal for progress on
nuclear disarmament and non-proliferation. In the first point, he stated in
part:
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I urge all NPT parties, in particular the nuclear-weapon States, to
tulfill their obligation under the Treaty to undertake negotiations
on effective measures leading to nuclear disarmament.

They could pursue this goal by agreement on a framework
of separate, mutually reinforcing instruments. Or they could
consider negotiating a nuclear-weapons convention, backed by
a strong system of verification, as has long been proposed at the
United Nations. Upon the request of Costa Rica and Malaysia,
I have circulated to all United Nations Member States a draft of
such a convention, which offers a good point of departure.

The nuclear Powers should actively engage with other States on
this issue at the Conference on Disarmament in Geneva, the
world’s single multilateral disarmament negotiating forum. The
world would also welcome a resumption of bilateral negotiations
between the United States and the Russian Federation aimed at
deep and verifiable reductions of their respective arsenals.'?

The Secretary-General’s call for negotiations on a framework or
convention to meet the NPT disarmament obligation is consistent with the
UN General Assembly resolution passed each year by a very large majority
since the Court delivered its Advisory Opinion in 1996." Each resolution,
entitled Follow-up to the Advisory Opinion of the International Court of
Justice on the Legality of the Threat or Use of Nuclear Weapons, welcomes
the ICJ’s conclusion regarding the nuclear disarmament obligation and
calls for commencement of multilateral negotiations that would lead
to a convention prohibiting and eliminating nuclear weapons. In spite
of these resolutions, no multilateral forum has been created to begin
negotiations. NPT commitments made in 1995 and 2000 have also not
been implemented.

In addition, states possessing nuclear weapons do not accept the view
that they are not living up to their nuclear disarmament obligation. The
presidents of Russia and the United States have recently reaffirmed the goal
of a nuclear weapon-free world and endorsed further bilateral reductions
and other steps in that direction.'* They have not agreed, however, to
commence multilateral negotiations leading to the global elimination
of nuclear weapons nor have they committed to, or even discussed, a
timeframe for accomplishing such elimination. Nuclear weapons states
(NWS), including these two countries, have argued that pursuing piecemeal
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regulation of nuclear weapons meets their disarmament obligation under
international law.

It is precisely because of these conflicting views and failures of
implementation that the world is in need of clear guidelines as to what state
behavior is required to meet the nuclear disarmament obligation. “The
long-promised complete nuclear disarmament,”® which the IC]J referred
to in its 1996 Advisory Opinion, is not only a political commitment but
also a binding legal undertaking. Therefore, the IC], as the principal
judicial organ of the United Nations, should be called upon to articulate
much-needed legal guidance resolving current controversies over how to
implement the obligation. It should provide the world community with the
insights needed to turn the promise into reality.

This memorandum begins with a background part. Chapter Two
describes advisory opinions in general, and Chapter Three summarizes
the 1996 IC] Opinion. Chapter Four introduces the NPT and analyzes the
Courts holding on the two-part obligation of good faith negotiation leading
to nuclear disarmament laid out in Article VI. The next part explains
continuing controversies about the obligation. Chapter Five examines
the debate about implementation of commitments collectively made by
NPT parties to fulfill Article VI, and Chapter Six highlights states’ failure
to negotiate a nuclear weapons convention. The last part calls for a return
to the ICJ. Chapter Seven describes the legal requirements for good faith
negotiations and how they relate to Article VI. Chapter Eight concludes by
proposing and explicating a General Assembly resolution that would ask
the ICJ to clarify the requirements of good faith negotiations leading to
total elimination of nuclear weapons.



CHAPTER Two

ADVISORY PROCEEDINGS BEFORE
THE INTERNATIONAL COURT OF JUSTICE

The ICJ can provide direction on the obligation to negotiate nuclear
disarmament through an advisory proceeding. As one of the six principal
organs of the United Nations,'® the ICJ has two roles: 1) in contentious
cases, judging and deciding disputes between states; and 2) in advisory
cases, providing legal guidance to the United Nations and its member
states by giving opinions on legal issues."”

Contentious proceedings are limited to states that are entitled to
appear before the Court.'® The Court may deal with contentious cases only
if the states involved have, in one way or another, explicitly recognized its
jurisdiction. These proceedings lead to a judgment of the Court, which is
binding on the states that are parties to the case and which is enforceable
under the conditions laid down in the UN Charter."

Advisory proceedings do not lead to a judgment against a specific state
as in a contentious case, but they are nonetheless significant regarding
questions of law. In some situations, the import of an advisory opinion
may be greater than that of a judgment. The latter settles a dispute between
particular states while the former offers an authoritative interpretation
of legal principles that apply to the international community of states
generally.

In advisory proceedings, the UN organ requesting the opinion calls
on the Court to give guidance on questions of international law. The
proceedings may involve practical legal questions, such as the handling of
certain UN financial matters, or questions on broader issues of overriding
importance to the entire world. If the General Assembly requests an
advisory opinion, issues in the latter category are more likely to be central
considerations. The authority of an advisory opinion is enhanced by
the fact that, in principle, all states that are entitled to appear before the
Court are also entitled to participate in advisory proceedings.” Thus, the
international community may offer views on the legal questions involved,
and the Court takes them into consideration when shaping its Opinion.
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While advisory opinions are neither binding* nor directly enforceable
upon any particular state, in many such cases the Court has pronounced
on the existence of specific obligations for all states or for an individual
state.” Judge Gros in the Western Sahara Advisory Opinion observed:

[W]hen the Court gives an advisory opinion on a question of law
it states the law. The absence of binding force does not transform
the judicial operation into a legal consultation, which may be
made use of or not according to choice. The advisory opinion
determines the law applicable to the question put.”

Thus, with regard to interpretation of treaty or customary law, an IC]
advisory opinion, having been delivered by the highest court of international
law in the world, authoritatively instructs the international community on
questions of law.**

May the Court Refuse to Deliver an Advisory Opinion?

According to its Statute, the Court may give an advisory opinion,
which suggests that the Court has discretion whether or not to deliver
an opinion.” The Court itself, however, has taken the position that, in
principle, it should not use this discretionary power to decline a request
for an advisory opinion, since this part of its judicial role goes to its very
participation in the United Nations.”® Therefore, the Court has never
refused to deliver an opinion for reasons of discretion.

The Court has rarely used other justifications for declining to give an
advisory opinion. The Court found that it was unable to give an opinion on
the nuclear weapons issue put before it by the World Health Organization
(WHO), but its decision was a matter of admissibility. The Court found that
because this particular issue fell outside the scope of the WHO’s activities,
the WHO was not entitled to ask about it.”” The Court may also decline to
give an advisory opinion in cases about issues that relate exclusively to a
limited number of states that have made it clear that they do not want the
Court to be involved. History provides only one example of such a case,”
and several other cases that some thought the Court might decline but did
not demonstrate the very exceptional status of this ground for refusal.”

On many occasions states have argued that the Court should abstain
from delivering an advisory opinion in a particular case since the question
put before the Court would be of an overriding political nature. In none of
these cases did the Court adopt this position, and in fact it seems to have
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taken the opposite one. The Court observed in one such case in 1980:

[I]n situations in which political considerations are prominent it
may be particularly necessary for an international organization
to obtain an Advisory Opinion from the Court as to the legal
principles applicable with respect to the matter under debate.*

Since then, the Court has repeatedly made similar observations, including
in its 1996 Nuclear Weapons Advisory Opinion.”’ As long as the question
asked presents legal issues, the Court will not abstain because there may be
political ramifications to its conclusions.

Role of States

States are part of the process leading up to a decision to ask for an
advisory opinion. The UN Charter entitles the General Assembly and the
Security Council as well as other UN organs and specialized agencies to
request advisory opinions.”? They must reach their decision to do so in
accordance with their governing rules. For the General Assembly a simple
majority of states suffices to support requesting the Court’s opinion. If the
UN organ requesting an advisory opinion deems it necessary to obtain the
Court’s findings as early as possible, it may indicate so in its request. The
Court will then make arrangements to expedite the process.”

In the actual advisory proceedings, states do not act as parties to a
dispute but rather as members of the world community, which provide the
Court with information and views related to the questions posed to the
Court. They may present information to the Court in the form of written
statements and/or—if the Court decides to hold oral hearings—in the
form of oral statements.

States are under no obligation to participate, but they should be aware
that non-participation does not lessen the authority of the opinion. Instead
it deprives them of the possibility that the Court will take into account
their views. States participating in advisory proceedings are also entitled to
comment on the statements produced by the other participating states.*

Role of Non-State Actors

The Court has discretionary power to invite international organizations
to submit information on the same footing as states that are entitled to
appear before the Court.” The Court has interpreted this power as relating
to public international organizations of states. In the recent Wall Advisory
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Opinion, for example, the Court allowed two such organizations, the
League of Arab States and the Organization of the Islamic Conference, to
submit their views.*

The Court does not consider civil society organizations eligible to
provide information in the same way as public international organizations
of states. The Court has, however, through its Practice Direction XII,
opened a small window for international nongovernmental organizations
(NGOs) to submit written statements and documents in the case of
advisory proceedings.”” These submissions do not form part of the file
but are made available to the judges and to the states participating in the
proceedings.



CHAPTER THREE

THE COURT’S ADVISORY OPINION OF 8 JULY 1996

The ICJ has once already provided an advisory opinion on the general issue
of nuclear weapons. The General Assembly had asked the ICJ to address
the following question: “Is the threat or use of nuclear weapons permitted
in any circumstance under international law?” The bulk of the Opinion,
delivered on 8 July 1996, addressed that question directly, but the Court
also addressed the obligation to negotiate disarmament in good faith.

The General Holding of the Advisory Opinion

In its Advisory Opinion, the ICJ analyzed the question of the legality
of the threat or use of nuclear weapons primarily under international
humanitarian law. The Court concluded, unanimously, that the rules
“applicable in armed conflict, particularly those of the principles and rules
of international humanitarian law;” apply to nuclear weapons just as they
do to any other sort of threat or use of armed force.” The Court described
nuclear weapons as “explosive devices whose energy results from the fusion
or fission of the atom,” and noted that “[b]y its very nature, that process, in
nuclear weapons as they exist today, releases not only immense quantities
of heat and energy, but also powerful and prolonged radiation.® “These
characteristics,” the Court then observed, “render the nuclear weapon
potentially catastrophic. The destructive power of nuclear weapons cannot
be contained in either space or time. They have the potential to destroy
all civilization and the entire ecosystem of the planet”* The Court found
that given the weapons’ characteristics, the use of nuclear weapons “in
fact seems scarcely reconcilable with respect for [the] requirements” of
international humanitarian law.”" In this context, the Court specifically
highlighted the requirement to make at all times a distinction between
civilian and military objects and the prohibition on causing unnecessary
suffering to combatants.*

The Courtalso analyzed the relationship between human rights law and
environmental law on the one hand and international humanitarian law on
the other. The latter, the Court wrote, prevails as lex specialis.** At the same
time, the Court found that human rights law and environmental law do
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not cease to exist during armed conflict. They provide important restraints
on the use of armed force by serving as factors in the determination of
general principles, such as proportionality and necessity.** In other words,
these bodies of law raise the threshold for legality of any use of armed
force.

Although the reasoning of the Court seemed almost inevitably to lead
to the conclusion that any conceivable threat or use of nuclear weapons
would be illegal, the Court stopped short of drawing that conclusion. It did
not, however, draw the opposite conclusion either. It noted

that none of the States advocating the legality of the use of nuclear
weapons under certain circumstances, including the “clean” use of
smaller, low yield, tactical nuclear weapons, has indicated what,
supposing such limited use were feasible, would be the precise
circumstances justifying such use; nor whether such limited use
would not tend to escalate into the all-out use of high yield nuclear
weapons.*

In fact, during these proceedings, the possessor states were unable to
provide proof that the threat or use of nuclear weapons would be legal
under some circumstances. These states also have not offered proof of their
position since the Advisory Opinion.

The ICJ balanced two positions: stating that use of nuclear weapons
seems “scarcely reconcilable” with international humanitarian law but also
noting that it could not “make a determination on the validity of the view
that the recourse to nuclear weapons would be illegal in any circumstance
either”* The Court concluded “that it cannot reach a definitive conclusion
as to the legality or illegality of the use of nuclear weapons by a State in an
extreme circumstance of self-defence, in which its very survival would be
at stake”*’

Responding to a Question Not Asked

While the General Assembly’s request for the 1996 Advisory Opinion
did not directly ask the ICJ about the obligation to negotiate nuclear
disarmament in good faith, which is enshrined in Article VI of the NPT,
the Court addressed it as “one further aspect of the question before it”*
An analysis of the Advisory Opinion shows that the Court took a broad
view of the question posed. The Court observed that the question before

it “has a relevance to many aspects of the activities and concerns of the
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General Assembly including those relating to the threat or use of force
in international relations, the disarmament process, and the progressive
development of international law>*

The ICJ noted the “eminently difficult issues” raised by the threat or
use of nuclear weapons, and further observed:

In the long run, international law, and with it the stability of the
international order which it is intended to govern, are bound
to suffer from the continuing difference of views with regard to
the legal status of weapons as deadly as nuclear weapons. It is
consequently important to put an end to this state of affairs: the
long-promised complete nuclear disarmament appears to be the
most appropriate means of achieving that result.*






CHAPTER FOUR

THE ICJ] ADVISORY OPINION AND THE
NUCLEAR NON-PROLIFERATION TREATY

Inits 1996 Advisory Opinion, the IC] based its analysis regarding the obligation
to negotiate the elimination of nuclear weapons on Article VI of the NPT. This
Article plays a critical role in the treaty because it represents a compromise
between the NWS and NNWS that helped make the treaty possible. The IC]
found that Article VI imposes a strict, two-pronged obligation on all states
parties; it requires that they not only pursue but also complete good faith
negotiations on nuclear disarmament. An analysis of the language and history
of the Article supports the Court’s conclusion.

History of the NPT

Four years after the United States dropped the atomic bomb in 1945,
the Soviet Union detonated its first atomic bomb, and Britain followed soon
after.>' Responding to the grave threat posed by nuclear weapons, in 1957 the
United Nations founded the International Atomic Energy Agency to oversee
the peaceful use of nuclear energy.”* Even so, France and China came into
possession of nuclear weapons in the early 1960s.* Recognizing a need for
further measures, in 1961 the General Assembly passed an Irish resolution
supporting the creation of an international agreement prohibiting the transfer
of nuclear weapons.*

Thereafter, the Eighteen-Nation Disarmament Committee (ENDC),” the
Soviet Union, and the United States undertook negotiations on what would
ultimately become the NPT.** By 1967, the Soviet Union and the United
States had largely resolved initial disagreements, and they submitted identical
draft treaties to the ENDC.” Their texts contained the core non-proliferation
provisions in NPT Articles I and II. Article I prohibits NWS from transferring
nuclear weapons to any other states, while Article II prohibits NNWS from
receiving or manufacturing nuclear weapons.*®

Subsequent negotiations led to the inclusion of new articles in a January
1968 treaty draft.>® A safeguard provision concerning compliance verification
procedures appeared in Article IT1.% This draft also added Article IV, which
preserves states parties’ right to use nuclear energy for peaceful purposes.®!
Of grave importance for the viability of the NPT, the January 1968 draft
introduced provisions addressing the concerns of NNWS in Articles V, VI,
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and VII, which protect the benefits of peaceful nuclear explosions to NNWS,
obligate states parties to pursue good faith negotiations leading to nuclear
disarmament, and recognize the right of states to agree upon regional nuclear-
free zones, respectively.®

Numerous NNWS nonetheless criticized the draft for being
disproportionately soft on NWS, and in March 1968, following further
multilateral negotiations, the Soviet Union and the United States produced a
new joint draft treaty that referenced a comprehensive test ban in the preamble
and strengthened Article VI.* The ENDC submitted this draft to the General
Assembly in late April.** After additional fine-tuning, the General Assembly
passed a resolution endorsing the treaty on 12 June 1968, by a vote of 94 to
4, with 21 abstentions.®® The NPT entered into force in March 1970, and as of
January 2009, it has 189 states parties.*

Statements in the Course of Advisory Opinion Proceedings

Article VI, one of the last provisions to be agreed on in the NPT
negotiation process, attracted renewed attention during the proceedings of
the 1996 Advisory Opinion. In the final version, it reads:

Each of the Parties to the Treaty undertakes to pursue negotiations in
good faith on effective measures relating to cessation of the nuclear
arms race at an early date and to nuclear disarmament, and on a treaty
on general and complete disarmament under strict and effective
international control.”

Although the General Assembly did not specifically ask about Article VI in
its request to the Court, several states made statements about the provision
during the Advisory Opinion proceedings.

States’ written statements demonstrated support for Article VI. Some
states, such as Germany, the Netherlands, and New Zealand, stressed the
national, regional, and global significance of its obligation.®® Other states,
including Mexico and Nauru, highlighted the discriminatory character of the
NPT and referred to the obligation in Article VI as constituting a possible way
“to attain a balance between the rights and the obligations of the Parties*
Of the NWS, only the United Kingdom addressed the provision, stating that
“nuclear weapon States reaffirm their commitment, as stated in Article VI to
pursue in good faith negotiations on effective measures relating to nuclear
disarmament.””

During the hearings before the Court, a few states addressed more
substantively the obligation to conduct negotiations in good faith. Iran

noted the fact that “[i]nclusion of ‘good faith’ both in Article VI of the Non-
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Proliferation Treaty and in the Security Council resolution [984] indicates the
high value attached to good faith negotiations.””! In this context Iran’s counsels
drew attention to the ICJ’s rationale in the North-Sea Continental Shelf
Judgment, where the Court found that “the parties are under an obligation to
enter into negotiations with a view to arriving at an agreement.””?

Malaysia and Australia also commented on Article VI and the importance
of nuclear disarmament. Malaysia said that “as long as [NWS] fail to commit
to a time frame for the elimination of nuclear weapons, and for as long as
[they] refuse even to give up the first use option, there is every possibility
of further proliferation and of an enhanced risk of a nuclear conflagration
that can threaten the planet and all of humanity””* Australia clarified that “[a]
1 States, including the nuclear weapon States are prohibited by customary
international law from engaging in any action inconsistent with [the
commitment to complete nuclear disarmament].””* Australia’s former Foreign
Minister Gareth Evans contended that such an obligation means that states
cannot introduce new nuclear weapons, refine their existing stockpiles, or
engage in action intended to ensure maintenance of their nuclear arsenals
indefinitely into the future.” Australia also emphasized that in order to achieve
complete elimination of nuclear weapons within a reasonable timeframe,
practical programs of nuclear reductions to which all five NWS are committed
are required.”

The ICJ’s Findings on Article VI

The IC] also addressed Article VI. Relying on an international law
distinction between obligations of conduct and result, the Court unanimously
held that the Article’s obligation to negotiate disarmament in good faith is
a twofold one to pursue and to conclude negotiations leading to complete
nuclear disarmament.”” In other words, the Article requires both conduct
(negotiation) and result (“nuclear disarmament in all its aspects”).”®

While the Court wrote that the obligation “formally concerns” NPT states
parties, it stressed that this issue has traditionally been a concern to all states.
It observed that “any realistic search for general and complete disarmament,
especially nuclear disarmament, necessitates the co-operation of all States”” It
also noted that “virtually the whole [international] community” was involved
with the UN General Assembly resolutions concerning nuclear disarmament.*
Though the Court did not address the point directly, its reasoning leaves open
the possibility that the nuclear disarmament obligation applies to states not
party to the NPT.

While the IC] does not provide an in-depth analysis of Article VI to justify
its holding, a close reading of the Article’s text supports the position that it
imposes a two-part obligation. The text specifically speaks of “negotiations in
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good faith,” which on its face relates to the conduct prong. Article VI’s focus
on “effective measures” in particular substantiates the Courts conclusion that
results are also obligated.® The phrase “at an early date,” which was added
at the end of the negotiations,*” has a similar implication. By adding a time
constraint on negotiations, the phrase suggests that the result of cessation
must actually be achieved.

The complicated negotiating history of the NPT’s disarmament provisions
offers further support for the ICJ’s understanding of Article VI's two-pronged
obligation. It also shows the importance the NNWS placed on this obligation
as a counterweight to their duty under Article II not to develop or obtain
nuclear weapons.

Prior to the August 1967 draft, NNWS had pressed for provisions requiring
nuclear disarmament.*> The Soviet Union and the United States responded
by inserting a call for the “cessation of the nuclear arms race” at the “earliest
possible date” in the preamble of the August 1967 draft.’ In reply, Mexico
proposed a draft treaty article requiring that NWS “pursue negotiations in
good faith” toward specific disarmament measures, including the elimination
of existing stockpiles and delivery systems.* The January 1968 U.S.-USSR draft
incorporated some of the language of the proposed Mexican amendment—it
required parties to “pursue negotiations in good faith” on an agreement ending
the nuclear arms race and on a “general and complete disarmament” treaty—
while omitting the specifically enumerated disarmament measures.* Several
NNWS coolly received the partial incorporation of the Mexican amendment
because they considered it an insufficient balance to Article IL.*

The NNWS ultimately refused to acquiesce in freeing the NWS from
all obligations of result. In his account of the NPT negotiations, Mohamed
Shaker, a member of the Egyptian delegation to the ENDC during the NPT
negotiations, noted that the “obligation to pursue negotiations in good faith

. . was not admitted without . . . broad interpretation of its implications”
and that it “was generally felt that negotiating was not an end in itself but
a means to achieving concrete results”® The inclusion of Article VI and its
“negotiations in good faith” obligation was more than a symbolic gesture. By
inserting the good faith obligation into the body of the NPT, the NNWS were
pushing towards a treaty that would compel, as the ICJ later articulated it,
“nuclear disarmament in all its aspects under strict and effective international
control”® As a whole, the exchanges between NWS and NNWS demonstrate
that Article VI represented an agreement wherein the NWS consented to
adopting strategies to accomplish the Article’s objectives in exchange for a
certain degree of latitude regarding the specific course of action to be pursued.

A view that diverges from both the IC] Opinion and treaty analysis
contends that the mere pursuit of negotiations satisfies Article VI.** This
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interpretation seeks to draw a distinction between Article VI and other NPT
articles that articulate what each state party “undertakes” to do and not to
do as opposed to what each party “undertakes to pursue™" This reading also
interprets Soviet and U.S. rejections of specific disarmament measures during
Article VI negotiations as staunch rejections of any obligation of result.”?

Such a reading of Article VI fails to appreciate Article VI’s text and the role
the Article played in fostering NPT consensus. Like other NPT articles, Article
VI explicitly states that each party “undertakes” an obligation, in this case, to
realize nuclear disarmament. The effectiveness and “at an early date” language
implies that the obligation requires results. The dismissive view of Article VI
also greatly discounts the compromise between the NWS and the NNWS.
The NPT is a “strategic bargain”: the NNWS agreed not to acquire nuclear
weapons, and the NWS agreed to negotiate their elimination.”” The insertion
and phrasing of Article VI in the body of the NPT therefore amounted to
more than just a token effort. As concluded by the ICJ, a complete picture of
Article VI incorporates an obligation not only to negotiate but also to achieve
nuclear disarmament.






PART II: CURRENT CONTROVERSIES

CHAPTER FIVE

DIVERGENT POSITIONS ABOUT
IMPLEMENTATION OF ARTICLE VI

The IC]J clearly stated the dual nature of Article VI’s obligation, to negotiate and
to achieve the elimination of nuclear weapons, but it did not explain how states
should meet both aspects of the obligation. Since the entry into force of the
NPT, states have disagreed on the steps necessary to implement the provision.
Even though virtually all states have now accepted the ICJ’s conclusion that
the treaty requires the realization of complete nuclear disarmament,’ they
dispute what conduct that result requires and have made little progress toward
achieving it. The ICJ should thus be asked to revisit the Article VI provision
and provide a more detailed explanation of the actions states parties must take
for full implementation that reaches the result.

The results of the NPT’s seven Review Conferences,” which have struggled
with the treaty’s practical interpretation and application, exemplify the ongoing
differences among states about how to meet their Article VI obligations. The
final documents adopted by the 1975 and 1985 Conferences highlighted
divergent positions, which still exist, as to the proper implementation of
Article VI.** While the United States and the Soviet Union contended that
negotiation and implementation of bilateral arms limitation and reduction
treaties were sufficient to comply with Article VI, many NNWS argued that
Article VI implementation required actions going beyond limitation or
control of weapons. Especially before the Cold War ended, much emphasis
was placed on the Comprehensive Nuclear Test Ban Treaty. This debate
blocked agreement on final documents at the 1980°” and 1990 Conferences.*®
States parties finally agreed to specific action plans by consensus at the 1995
and 2000 Review Conferences. While describing disarmament as one of the
three central pillars of the NPT,” however, the 2005 conference again failed to
produce a final document largely because two states rejected the previously
adopted 2000 consensus.'*
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Treaties Regulating Nuclear Weapons

NWS often contend they have complied with Article VI through
negotiation and implementation of bilateral or multilateral treaties related
to nuclear disarmament or arms control.'" Such treaties regulate a variety
of issues: number and type of permissible stockpiled or deployed nuclear
warheads, type of permissible delivery or defense systems, permissible testing
procedures, and locations of nuclear weapons. (See box at the end of this
chapter for a list of post-1970 treaties related to nuclear arms.) NWS refer
to ratification of and compliance with these treaties as constituting “strict”
and “full” implementation of Article VI,' and preambles to U.S.-Soviet/
Russian treaties such as START state that the parties are “[m]indful of their
undertakings with regard to strategic offensive arms in Article VI of the
[NPT]%

To date, however, such treaties have not been undertaken within a process
deliberately aimed at achieving the total elimination of nuclear weapons. Nor
have they accomplished that aim, clearly intended by the NPT (see Chapter
4) and in accordance with a UN position. As explained by Sergio Duarte,
the UN High Representative for Disarmament Affairs, the United Nations
considers general and complete disarmament to encompass both the complete
elimination of weapons of mass destruction (biological, chemical and nuclear
weapons) and the regulation of conventional weapons.'®*

1995 and 2000 Review Conference Action Plans

The NWS’s position that treaties merely regulating nuclear weapons are
sufficient to meet the Article VI obligation is now a minority one. In 1995 and
2000, states developed by consensus an alternative approach to implementing
Article VT’s disarmament obligation. At the twenty-fifth anniversary of the
NPT, the 1995 Extension and Review Conference both determined how
long the NPT would remain in force'® and reviewed implementation.'® The
Conference, a meeting of all NWS and NNWS states parties, decided without
a vote to continue the NPT indefinitely.'”” The 1995 Review Conference also
adopted a decision on Principles and Objectives for Nuclear Non-Proliferation
and Disarmament.'”® The principles of nuclear disarmament set forth a
“program of action” for implementation of Article VI:

a) completion of the Comprehensive Test Ban Treaty (CTBT) by 1996;
b) immediate commencement and early conclusion of negotiations

of a convention banning production of fissile material for nuclear
weapons; and
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c) the “determined pursuit by the nuclear-weapon States of systematic
and progressive efforts to reduce nuclear weapons globally, with the
ultimate goals of elimination of those weapons, and by all States
of general and complete disarmament under strict and effective
international control.”*

Ten years later at the 2005 Review Conference, the United Kingdom stated
that it fully supported these measures,'"” and France claimed the 1995 action
program had become a “fundamental benchmark for France”'!!

The 2000 Review Conference, four years after issuance of the IC] Advisory
Opinion, reaffirmed the 1995 Principles of Disarmament and elaborated on
those principles with Thirteen Practical Steps toward nuclear disarmament
under Article VI."'? The Thirteen Steps reiterate the 1995 program of action
calling for a test ban treaty (Steps 1 and 2) and negotiation of a treaty banning
production of fissile material (Step 3). Six of the Steps are directed at NWS,
including some measures that NWS were already pursuing in 2000, such as
ratification of START II (Step 7), unilateral disarmament measures (Step
9), and trilateral negotiations between the United States, Russia, and the
International Atomic Energy Agency (Step 8). Two other Steps directed at
NWS require the removal of fissile material from military programs (Step
10) and increased transparency and decreased strategic reliance on nuclear
weapons (Step 9).

The Steps also affirm the “unequivocal undertaking of the NWS to
accomplish the total elimination of their nuclear arsenals” (Step 6, emphasis
added). To promote nuclear disarmament, the Steps commit states to the
establishment of a Conference on Disarmament subsidiary body to deal with
the topic (Step 4) and include measures to build disarmament capacity by
calling for submission of regular reports on Article VI implementation by all
states (Step 12) and the development of verification capabilities (Step 13). The
Steps state that the ultimate goal is “general and complete disarmament” (Step
11). (See Appendix III for complete list of Thirteen Steps.)'

The Thirteen Steps do not represent an exhaustive list of the steps that may
be taken towards nuclear disarmament, but they provide a standard for action.
Indeed, there is a strong argument that the 1995 Principles and Objectives
and the 2000 Thirteen Steps are “subsequent agreements” under Article 31
of the Vienna Convention on the Law of Treaties that supply criteria for the
interpretation and application of Article VI.""* Both documents were adopted
by consensus at meetings of the states parties. The Thirteen Steps also mark a
notable break from the usual content and language of NPT final documents.
They set forth specific actions for state parties. Moreover, the text of the 2000



22 CURRENT CONTROVERSIES

Final Document states that the “Conference agrees on the following practical
steps . .. to implement Article VI!'®

Post-2000

While states parties had agreed to a consensus document in 2000,
divergent positions on implementation reemerged at the 2005 Review
Conference. That conference was stymied by the refusal of France and the
United States—unprecedented in the history of NPT Review Conferences—to
accept the final declaration of 2000 as part of the basis and standard against
which the 2000-2005 period would be reviewed."'

Furthermore, despite the clarity and in many cases specificity of the
Thirteen Steps, states parties to the NPT have largely failed to implement
them."” The CTBT has not been brought into force. States have not lived up
to their obligations, individually or collectively, through the Conference on
Disarmament.'*® No subsidiary body to deal with nuclear disarmament has
been established there. Although the 1995 Principles called for the immediate
commencement of negotiations on a fissile materials treaty, and although the
Thirteen Steps called for conclusion of negotiations in the Conference on
Disarmament on such a treaty by 2005, there have been no such negotiations.
The actions of NWS in particular have fallen short of the Thirteen Steps’
requirements.'”” Even as NWS reduce their stockpiles, they maintain, replace,
and modernize nuclear weapons and delivery systems.'” The United States
and Russia have not applied principles of verification and irreversibility
to reductions. The NWS generally have failed to reduce the role of nuclear
weapons in their security policies, and some have even expanded their role.

At the same time, a majority of NNWS has continued to call for further
action to implement Article VI. At the 2005 Review Conference, Nigeria
argued that bilateral and unilateral disarmament “can only be meaningful if
it leads to complete nuclear disarmament”’*! In a preparatory meeting for
the 2010 Review Conference, the Non-Aligned Movement noted “a trend of
vertical proliferation” that it views as “non-compliance by NWS” under Article
VI and expressed its concern about the “slow pace of progress towards nuclear
disarmament” and “lack of action by NWS”'# Similarly, the New Agenda
Coalition, a separate coalition of NNWS, “remains seriously concerned” by
the modernization of nuclear arms and the continued belief in the “doctrine of
nuclear deterrence.”'”* The failure of NWS to negotiate complete disarmament
in good faith has motivated NNWS coalitions to make such statements and to
continue to call for negotiations leading to total nuclear disarmament finally
and actually to begin. NWS are unlikely to change their position that they
are currently in compliance, however, unless they receive further guidance
by the IC]J. The IC] should be asked to clarify the precise meaning of Article
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VTI’s disarmament obligation and in particular whether failure to meet the
Principles and Objectives and the Thirteen Steps violates the obligation to
negotiate in good faith that is laid out in the NPT and the 1996 Advisory
Opinion.

TREATIES ON NUCLEAR WEAPONS

= Sea-Bed Treaty (1971) - multilateral agreement including the United Kingdom,
United States, and the USSR banning the placement of nuclear weapons on the ocean
floor beyond a 12-mile coastal zone.

= Anti-Ballistic Missile Treaty (1972) - agreement between the United States and
the USSR limiting the number of anti-ballistic missile systems that could be used to
defend against nuclear weapon attack.

= Agreement Between the United States of America and the Union of Soviet Socialist
Republics on the Prevention of Nuclear War (1973) - agreement setting forth rules
of behavior deemed necessary to avoid nuclear war and requiring dialogue before
resorting to nuclear force.

= Strategic Arms Limitation Treaty Agreements: SALT I (1972) and SALT II (1979)
- agreements between the United States and the USSR resulting in a freezing of (SALT
I) and later a reduction in (SALT II) the number of nuclear delivery systems possessed
by each state. SALT II was negotiated but never entered into force.

= Intermediate-Range Nuclear Forces Treaty (1987) - an agreement between the
United States and the USSR to eliminate nuclear missiles with a 500 to 5000 km
intermediate range capacity.

= Strategic Arms Reduction Treaty (START) (1991) - agreement between the United
States and the USSR (later Russia) requiring reduction of the number of strategic
delivery systems and associated nuclear warheads in U.S. or Russian control.

=  Comprehensive Test Ban Treaty — multilateral treaty that would ban the testing of
nuclear weapons; it opened for signature in 1998 but has not yet been ratified by the
necessary states to enter into force. France, Russia, and the United Kingdom have
ratified the CTBT. China signed the treaty in 1998 but has not yet ratified it; the United
States signed in 1996, but in 1999 the U.S. Senate refused to approve its ratification.

= Strategic Offensive Reduction Treaty (2002) - an agreement between the United
States and Russia to reduce the number of deployed strategic warheads to between
1700 and 2000 each by 2012. The agreement requires no reduction in overall stockpiles
and contains no verification measures.







CHAPTER SI1X
NUCLEAR WEAPONS CONVENTION

Some states have proposed creating a nuclear weapons convention as another
way to meet the Article VI obligation to achieve complete nuclear disarmament.
This proposal, which is linked closely to the IC] Advisory Opinion, has received
widespread and high-level support. As with the Thirteen Steps, however, states
have made little progress towards its realization.

Every year since 1996, the UN General Assembly has adopted a resolution
following up on the Advisory Opinion of that year. In 2008, the General
Assembly adopted the resolution by a vote of 127 to 30, with 23 abstentions.'*
The first operative paragraph welcomes the ICJ’s conclusion that the Article
VI obligation is one of conduct and result, and the second provides that the
General Assembly:

Calls once again upon all States immediately to fulfil that obligation by
commencing multilateral negotiations leading to an early conclusion
of a nuclear weapons convention prohibiting the development,
production, testing, deployment, stockpiling, transfer, threat or use
of nuclear weapons and providing for their elimination.

The proposal for a nuclear weapons convention derives directly and
logically from the ICJ Advisory Opinion on nuclear weapons, which holds that
states are obligated “to bring to a conclusion negotiations leading to nuclear
disarmament in all its aspects under strict and effective international control”
Such a convention would deal with, and achieve, nuclear disarmament “in all
its aspects.” It would also establish mechanisms for compliance and verification
of nuclear disarmament that would ensure “strict and effective international
control”

In 1997, at the request of Costa Rica, the UN Secretary-General circulated
to all UN member states a Model Nuclear Weapons Convention.'* Costa Rica
submitted the Model Convention as “an effective and helpful instrument in
the deliberative process for the implementation of” the annual resolution on
follow-up to the IC] Advisory Opinion.'” In 2008, at the request of Costa
Rica and Malaysia, the Secretary-General circulated an updated version of the
Model Convention.'” The Secretary-General later described the model as “a
good point of departure” for negotiation of a nuclear weapons convention.'?

Costa Rica and Malaysia also submitted to the 2000 and 2005 NPT
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Review Conferences working papers calling for implementation of the ICJ
Advisory Opinion through multilateral negotiations leading to the conclusion
of a nuclear weapons convention.'” Costa Rica submitted the updated Model
Convention to the 2007 Preparatory Committee for the 2010 NPT Review
Conference with an explanation of its relevance to the NPT review process.'*’

Civil society experts drafted the Model Nuclear Weapons Convention
to stimulate thinking and to demonstrate the feasibility of negotiating the
comprehensive prohibition and elimination of nuclear arsenals.”*! It applies the
approach taken by the Chemical Weapons Convention. The Model Convention
provides general obligations regarding non-use and non-possession of nuclear
weapons and their verified dismantlement; sets out phases of elimination;
provides for multiple means of reporting, monitoring and verification, from
declarations of states to satellite observation; prohibits production of fissile
material for nuclear weapons; requires national implementation measures;
provides for prosecution of individuals accused of committing crimes
proscribed by the convention; establishes an implementing agency; and
establishes mechanisms for dispute resolution and compliance inducement and
enforcement. The Model also builds upon existing nuclear non-proliferation
and disarmament regimes and verification and compliance arrangements,
including the NPT, International Atomic Energy Agency safeguards, the
International Monitoring System for the CTBT, regional nuclear weapon-free
zones, UN Security Council Resolution 1540, the International Convention
for the Suppression of Acts of Nuclear Terrorism, and bilateral agreements
between Russia and the United States.

Employment of a multilateral treaty to prohibit and eliminate nuclear
weapons would follow a well-established path. As the ICJ observed:

The pattern until now has been for weapons of mass destruction
to be declared illegal by specific instruments. The most recent such
instruments are the Convention of 10 April 1972 on the Prohibition
of the Development, Production and Stockpiling of Bacteriological
(Biological) and Toxic Weapons and on Their Destruction—which
prohibits the possession of bacteriological and toxic weapons and
reinforces the prohibition of their use—and the Convention of 13
January 1993 on the Prohibition of the Development, Production,
Stockpiling and Use of Chemical Weapons and on Their Destruction—
which prohibits all use of chemical weapons and requires the
destruction of existing stocks."**

This approach of categorically banning a type of weapon has also been applied
in the 1997 Convention on the Prohibition of the Use, Stockpiling, Production,
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and Transfer of Anti-Personnel Mines and on Their Destruction and in the
recently signed and not yet entered into force 2008 Convention on Cluster
Munitions.

As the pattern with respect to weapons of mass destruction indicates,
negotiation of a nuclear weapons convention is the logical course to follow in
order to comply with the nuclear disarmament obligation. The Model Nuclear
Weapons Convention demonstrates that there is, indeed, no practical reason
to refrain from actually beginning negotiations on a specific convention. Its
framework is available and could serve as a starting point for such negotiations.

Despite the annual General Assembly resolution discussed above, however,
there have been no inter-governmental negotiations or deliberations in any
official forum leading toward adoption of a nuclear weapons convention. The
question is whether the failure to commence such negotiations constitutes
a lack of compliance with the obligation set forth in Article VI of the NPT
and in paragraphs 98-103 and 105(2)F of the 1996 IC] Advisory Opinion “to
pursue in good faith and bring to a conclusion negotiations leading to nuclear
disarmament in all its aspects under strict and effective international control”
ICJ guidance on this question would be extremely helpful.






PART III: RETURING TO THE IC]J

CHAPTER SEVEN
GOOD FAITH OBLIGATIONS

Due to the current controversies over how to implement the Article VI
obligation, a return to the ICJ is necessary. Article VI expressly obligates states
parties to “pursue negotiations in good faith on effective measures relating to .
.. nuclear disarmament”'* In its 1996 Advisory Opinion, the ICJ] unanimously
concluded that the provision establishes “an obligation to pursue in good faith
and bring to a conclusion negotiations leading to nuclear disarmament in all
its aspects under strict and effective international control.”*** The ICJ did not,
however, offer any specifics about how to implement the obligation. Since the
ICJ and other tribunals have laid out elements of good faith in the past, the IC]
should be now asked to define them in the context of nuclear disarmament.

The Meaning of Good Faith

Good faith constitutes a “fundamental principle” of international law.'* It
is associated with building trust and stabilizing relationships by preserving the
legitimate interests and expectations of parties. Good faith is particularly vital
to the negotiation, interpretation, and implementation of treaties.'*

Good faith interpretation requires states to determine what conduct a
treaty requires in light of its text and object and purpose. They must also take
into account relevant practice and agreements that came after adoption of the
treaty."”” Regarding implementation of treaties, the ICJ stated the “principle
of good faith obliges the Parties to apply [a treaty] in a reasonable way and in
such a manner that its purpose can be realized.”'**

Several international tribunals, including the ICJ], have illuminated
fundamental elements of good faith negotiation: meaningful negotiations,
willingness to compromise, compliance with temporal and procedural
requirements, and serious efforts to reach an agreement.'* These obligations
can be expanded upon and clarified by additional situation-specific
agreements, such as, in the nuclear weapons context, the NPT. While itself
already negotiated, the NPT in Article VI requires states parties to engage in
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additional good faith negotiations. In that setting, the obligation to negotiate
in good faith encompasses not only efforts toward elimination of nuclear
weapons but also achievement of that result. Conduct that prevents achieving
the result is contrary to the obligation.'*

1. Meaningful Negotiations

Good faith negotiations must be meaningful in nature. In the 1969
North Sea Continental Shelf case, the ICJ asserted that negotiating parties
should “not merely . .. go through a formal process of negotiation” but rather
“are under an obligation so to conduct themselves that the negotiations are
meaningful”*' In other words, parties to a negotiation must avoid mere
formalism and must engage substantively with the issues in question. As
indications of engagement, states should declare their positions and rationale
for those positions openly, so as to identify points of conflict and to facilitate
an exchange of views. States should avoid making diplomatic statements that
reiterate the purpose of negotiations without raising new ideas. In order to
conduct meaningful negotiations, states must deal honestly and fairly with
each other, represent their motives and purposes truthfully, and refrain from
taking unfair advantage of other parties.

2. Willingness to Compromise

Good faith negotiations require willingness to compromise. Negotiations
must consider the interests of all parties**> and should not force any state to
breach previous agreements.'”® According to the 1972 Arbitral Tribunal of
the Agreement on German External Debts, “parties must make every effort
. . . to reach a mutually satisfactory compromise, even going so far as to
abandon previously inflexibly held positions”*** The obligation to be willing to
compromise does not require a party to accept an agreement with unreasonable
terms. Rather, a party would violate good faith if it demonstrated “systematic
refusals to consider adverse propositions or interests”'* or consistently rejected
a proposed agreement, even though the party’s objections had been taken into
account, in order to prevent the conclusion of any reasonable agreement.'*®
As the Lake Lanoux Arbitral Tribunal explained, good faith requires parties
to “consent to suspend, for the period of the negotiation, the full exercise of
their rights”**” Parties retain the right to object to proposed agreements, but
to do so in order to prevent compromise is to refuse to give meaning to the
negotiations and to violate the principles of good faith.

3. Compliance with Temporal and Procedural Requirements
States must not unjustifiably delay negotiations or adoption of an
agreement. In Lake Lanoux, the Arbitral Tribunal ruled that good faith would



GoobD FArTH NEGOTIATIONS 31

be violated “in case of unjustified breaking off of talks, of abnormal delay, [or]
of failure to follow agreed procedures”'*® The Tribunal in Kuwait v. Aminoil
declared good faith required a “sustained upkeep of the negotiation over a
period appropriate to the circumstances”'* Judge Higgins, in her Separate
Opinion in the Wall Advisory Opinion, noted that in addition to existing
substantive obligations, states should honor the “procedural obligation to
move forward simultaneously”'®" States also must not insert procedural flaws
into the negotiations that result in susceptibility to delay or rupture or that
render it impossible to reach the agreement.

4. Serious Efforts to Achieve Agreement

As a general concept in international law, good faith is an obligation of
conduct rather than an obligation of result.”* When there is no more specific
applicable law, as in the Gulf of Maine case, the ICJ has held that parties
are under a duty to negotiate with a genuine intention to achieve a positive
result.”” In a similar decision, the 1972 Arbitral Tribunal of the Agreement on
German External Debts stated that good faith does not imply “the obligation
to reach an agreement, but it does imply serious efforts aimed toward that
end”'** Nonetheless, as noted in the Lake Lanoux case, state obligations with
regard to good faith can vary according to the way they are defined in specific
situations or treaties.”** In the NPT regime, Article VI requires both conduct
and result. NPT states parties must not only negotiate with serious efforts to
achieve the elimination of nuclear weapons but must also actually achieve that
result.

Good Faith Negotiations in the NPT Context

While the ICJ has issued decisions related to good faith negotiations in
general, it has not applied the principles specifically to the nuclear weapons
context. In its 1996 Advisory Opinion, the ICJ held that Article VI of the
NPT requires both conduct—good faith negotiations—and result—nuclear
disarmament. The Court did not define at that time, however, the particular
requirements of negotiations leading to disarmament. To clarify the obligation
and push states to action, it should be asked to do so now.

As discussed earlier, both a failure to act and a divergence of opinion on
the Article VI obligation have made clarification an urgent matter. To pursue
negotiations, states must first initiate them, and states have failed to take even
this initial step towards a nuclear weapons convention or other multilateral
framework for disarmament. They have also failed to live up to the Thirteen
Steps. Even if states acknowledge an obligation to eliminate nuclear weapons,
they disagree about how they are required to go about it.

In ruling on the meaning of good faith negotiations specifically under
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Article VI, the IC] should consider the significance of existing proposals for
implementation. In adopting the Thirteen Steps, states parties outlined one
possible path toward meeting the good faith requirements of Article VL.'** As
explained in Chapter 5, there is a strong argument that the Thirteen Steps are a
subsequent agreement supplying criteria for the application and interpretation
of Article VI and that states in substantially failing to implement the Steps have
failed to comply with Article VI. Even if the Thirteen Steps are not viewed as
a subsequent agreement, however, implementation of the Steps, which has yet
to occur, would demonstrate good faith.”*® The IC] should also evaluate the
broadly supported call for commencement of multilateral negotiations leading
to an early conclusion of a convention prohibiting and eliminating nuclear
weapons. As discussed in Chapter 6, a large majority of UN General Assembly
members annually urge states to pursue this form of implementation of the
nuclear disarmament obligation.

A new advisory opinion by the ICJ could clarify the application of the
principles of good faith identified above in the nuclear context. In particular,
it could address whether good faith compliance with the nuclear disarmament
obligation requires substantial implementation of the Thirteen Steps and
commencement of multilateral negotiations on the total elimination of nuclear
weapons.



CHAPTER EIGHT
THE QUESTIONS TO BE ASKED

The International Association of Lawyers Against Nuclear Arms and Harvard
Law School’s International Human Rights Clinic recommend that the UN
General Assembly request that the ICJ render an advisory opinion on the
obligation of good faith negotiations leading to nuclear disarmament. The
opinion would clarify legal aspects of the obligation and provide guidance for
complying with it.

The UN General Assembly should adopt in its 2009 session a resolution
requesting such an opinion because the matter would then be pending before
the ICJ at the time of the 2010 NPT Review Conference. The knowledge
that the Court was soon going to issue an opinion could positively affect the
outcome of the conference. Alternatively, the General Assembly could adopt
a resolution after the conference taking its result into account.

A draft request for an advisory opinion is attached as Appendix I.
Operative provisions are:

[The General Assembly] Decides, pursuant to Article 96 of the
Charter of the United Nations, to request the International Court of
Justice, pursuant to Article 65 of the Statute of the Court, to urgently
render an advisory opinion on the following questions:

Having regard to the legal obligation of good faith negotiations
leading to nuclear disarmament set forth in article VI of the Treaty
on the Non-Proliferation of Nuclear Weapons and in paragraphs
98-103 and 105(2)F of the Advisory Opinion of 8 July 1996 of
the International Court of Justice on Legality of Threat or Use of
Nuclear Weapons,

1) What legal consequences for States’compliance with the obligation
flow from general legal principles concerning good faith?

2) Does compliance in good faith with the obligation require
immediate commencement of multilateral negotiations leading
to the total elimination of nuclear weapons within a time-bound
Sframework?
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3) Does compliance in good faith with the obligation require
substantial implementation of a) the Principles and Objectives for
Nuclear Non-Proliferation and Disarmament agreed at the 1995
Review and Extension Conference of the Parties to the Treaty on
the Non-Proliferation of Nuclear Weapons, and b) measures and
principles agreed at the 2000 Review Conference of the Parties to the
Treaty and affirmed in subsequent United Nations General Assembly
resolutions?

4) Would a lack of compliance in good faith with the obligation be
demonstrated by acts such as:

a) planning and implementing long-term retention, maintenance, and
modernization of nuclear arsenals, delivery systems, and supportive
technical complexes, and

b) development of nuclear weapons systems with new military
capabilities or for new missions?

5) Does the obligation apply universally?”

Explanatory Remarks

In a new advisory opinion that answered the questions above, the Court
would explain what the Article VI obligation of good faith negotiating that
achieves the result of nuclear disarmament requires of governments. It would
take into account the requirement to refrain from conduct that prevents
achieving the result and is contrary to the object and purpose of the NPT.

In responding to Question 1, which is based on the articulation of a
parallel question in the Wall Advisory Opinion,'*” the Court would specify the
consequences of general legal principles of good faith for compliance with the

* An alternative, if the General Assembly prefers to pass a simpler resolution, would be to ask
a single question, with the intention of briefing the Court on the five issues above, as follows.
With respect to the obligation of good faith negotiations leading to nuclear disarmament set
forth in Article VI of the NPT and in the 1996 IC] Opinion:

What are the legal consequences arising from the obligation, considering the

rules and principles of international law, including principles of good faith, and
outcomes of Conferences of the Parties to the Treaty on the Non-Proliferation of
Nuclear Weapons and relevant Security Council and General Assembly resolutions?
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nuclear disarmament obligation. In other words, it would analyze the general
principles of good faith in the context of nuclear disarmament and explain
what legal obligations the principles impose. As explained in Chapter 7, it is a
fundamental principle of international law that states must implement treaties
in good faith, and Article VI also specifically requires good faith negotiations
on nuclear disarmament. International tribunals have found that good faith in
the context of negotiations demands: meaningful negotiations, willingness
to compromise, compliance with temporal and procedural requirements, and
serious efforts to reach an agreement. The opinion would provide guidance,
under these principles, for the conduct and assessment of negotiations leading
to the elimination of nuclear weapons and for compliance with the NPT and
other legal instruments on nuclear weapons.

In answering Question 2, the Court would contribute to resolution of
a sharply posed dispute. A large majority of governments take the position
that fulfillment of the disarmament obligation requires one of three
options: negotiation and adoption of a nuclear weapons convention, a time-
bound program for elimination of nuclear weapons, or a framework of
instruments on elimination.*® They expressly or implicitly contend that the
elimination of nuclear weapons should be accomplished within the foreseeable
future. In contrast, several of the states that possess nuclear weapons, at least
France, Israel, Russia, the United Kingdom, and the United States, have in
practice resisted identification of a timeframe or initiation of a process that
would establish a timeframe. The United States and Russia have essentially
said that gradual reductions in their arsenals suffice to demonstrate good faith
compliance with the disarmament obligation.'>’

In responding to Question 3, the Court would clarify the legal status of
the 1995 and 2000 commitments of the NPT Review Conferences, including
the Thirteen Steps, which have been affirmed in subsequent General
Assembly resolutions. Since 2000, almost all governments have supported
General Assembly resolutions reaffirming and drawing on the 1995 and
2000 NPT conference outcomes and specifying measures and principles for
implementation of the disarmament obligation, including the CTBT; a Fissile
Material Cut-Off Treaty (FMCT); application of the principles of verification,
transparency, and irreversibility to reduction and elimination of nuclear
arsenals; reduction of the role of nuclear weapons in security postures; and
reduction of the operational status of nuclear forces.'® Moreover, as Chapter
5 explained, there is respectable legal opinion that, under well-established
rules of treaty interpretation set forth in the Vienna Convention on the Law
of Treaties, the 1995 and 2000 outcomes constitute agreements subsequent to
the adoption of the NPT authoritatively applying and interpreting Article VI.

Nevertheless, as documented in Chapter 5, controversy about the
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significance of the 1995 and 2000 commitments remains, evidenced by the
substantial failure to implement them and by the refusal of some NWS to
reaffirm them in 2005. The United States has characterized the NPT outcomes
as political commitments, lacking legal force.!®! Furthermore, while the new
U.S. administration has announced it will pursue certain measures specified
in 1995 and 2000, including the CTBT and the FMCT, it has a long history
of non-compliance with the consensus documents, and the position of some
other states with nuclear weapons regarding the CTBT and FMCT remains
unclear. Whether and how the NWS intend to implement other commitments
made in 2000 is in question. In its answer to Question 3, the ICJ will provide
guidance as to the legal implications of the 1995 and 2000 commitments.

In replying to Question 4, the Court would assist in settling current
controversies concerning ongoing planning for and implementation of long-
term retention, maintenance, and modernization of nuclear forces. Simply
maintaining existing nuclear forces involves present-day planning for and
large-scale investment in upkeep and replacement of warheads, delivery
systems, and technical complexes. Modernization may involve adding new
military capabilities. A WMD Commission recommendation identifies some
of the issues raised:

Any state contemplating replacement or modernization of its
nuclear-weapon systems must consider such action in the light
of all relevant treaty obligations and its duty to contribute to the
nuclear disarmament process. As a minimum, it must refrain from
developing nuclear weapons with new military capabilities or for
new missions. It must not adopt systems or doctrines that blur the
distinction between nuclear and conventional weapons or lower the
nuclear threshold.!®2

The Court could examine the legal implications of maintenance and
modernization and more generally address the compatibility of planning for
long-term retention of nuclear arsenals with the obligation to achieve nuclear
disarmament through good faith negotiation and with the object and purpose
of the NPT.

Inanswering Question 5, the Court would clarify whether the disarmament
obligation applies to all states, including those that have not joined the NPT,
such as Israel, India, and Pakistan.'®> While the latter two states have accepted
the obligation with their votes on General Assembly resolutions,'** it still would
be useful to have an ICJ statement on this question. An affirmative answer
could help point towards integration of those states into a disarmament/non-
proliferation regime. Since Israel does not officially acknowledge possessing
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nuclear weapons, it is in a different position than India and Pakistan. NPT
Article VI applies to all NPT parties, not only those with nuclear arsenals.
Thus an ICJ conclusion that the disarmament obligation founded upon Article
VI applies universally would confirm that Israel is bound by the obligation
regardless of how Israel is classified. It would support Israel’s joining the
NPT as a NNWS or its participation in the creation of additional instruments
to create a nuclear weapon-free world.

Benefits of a Return to the ICJ

An advisory opinion responding to the five questions proposed above
would provide vital clarity regarding what conduct is required by the
obligation to negotiate nuclear disarmament in good faith.

Returning to the ICJ would also generally reaffirm the place of law in
disarmament, in line with the “growing interest among [UN] member states
in the positive value of international law in serving their individual and
collective security interests.”'® Repeated resort to the Court can elevate the
role of law in matters of intense global concern. The Court’s affirmation that
South Africa was obligated to terminate its occupation of Namibia and the
accompanying legal condemnation of apartheid came only after a series of
cases were brought to the Court.'®® With a new opinion building on the 1996
Opinion, the role of the Court in the disarmament process would be viewed as
similarly ongoing.

Finally, a new opinion would have positive effects on prospects for
disarmament and would revitalize the movement for a world free of nuclear
weapons. It would inform deliberations within the UN system and the NPT. It
would become part of the environment for responsible officials and diplomats
and enter into public and professional discourse. The opinion would also
stimulate and reinforce civil society support for disarmament by such groups
and efforts as the Mayors for Peace (who have mounted a “good faith”
campaign), the International Campaign for the Abolition of Nuclear Weapons,
and Global Zero. An advisory opinion on good faith negotiation would thus
not only elucidate specific questions of law but also more generally advance
the cause of total elimination of nuclear weapons.






APPENDIX I
PROPOSED UN GENERAL ASSEMBLY RESOLUTION

Request for an Advisory Opinion from the International Court of Justice on
the obligation of good faith negotiations leading to nuclear disarmament:

The General Assembly,

Recalling its resolution 49/75 K of 15 December 1994 requesting an advisory
opinion on threat or use of nuclear weapons from the International Court
of Justice, and its resolutions on follow-up to that opinion, 51/45 M of 10
December 1996, 52/38 O of 9 December 1997, 53/77 W of 4 December 1998,
54/54 Q of 1 December 1999, 55/33 X of 20 November 2000, 56/24 S of 29
November 2001, 57/85 of 22 November 2002, 58/46 of 8 December 2003,
59/83 of 3 December 2004, 60/76 of 8 December 2005, 61/83 of 6 December
2006, 62/39 of 5 December 2007, and 63/49 of 2 December 2008,

Recalling also its resolutions on achieving the elimination of nuclear weapons
and other weapons of mass destruction, including 1(1) of 24 January 1946,
808A (IX) of 4 November 1954, and S-10/2 of 30 June 1978,

Convinced that the continuing existence of nuclear weapons poses a threat
to all humanity and that their use would have catastrophic consequences
for all life on Earth, and recognizing that the only defence against a nuclear
catastrophe is the total elimination of nuclear weapons and the certainty that
they will never be produced again,

Reaffirming the commitment of the international community to the goal of
total elimination of nuclear weapons and the creation of a nuclear weapon-
free world,

Welcoming the progress made on the prohibition and elimination of weapons
of mass destruction, including the Convention on the Prohibition of the
Development, Production and Stockpiling of Bacteriological (Biological)
and Toxin Weapons and on Their Destruction and the Convention on the
Prohibition of the Development, Production, Stockpiling and Use of Chemical
Weapons and on Their Destruction,



40 APPENDIX I

Reaffirming the importance of all States Parties to the Treaty on the Non-
Proliferation of Nuclear Weapons complying with their obligations under all
the articles of the Treaty,

Noting in particular the obligation of each State Party set forth in article VI of
the Treaty on the Non-Proliferation of Nuclear Weapons to pursue negotiations
in good faith on effective measures relating to cessation of the nuclear arms
race at an early date and to nuclear disarmament, and on a treaty on general
and complete disarmament under strict and effective international control,

Emphasizing the unequivocal undertaking by the nuclear-weapon States Parties
to the Treaty on the Non-Proliferation of Nuclear Weapons to accomplish the
total elimination of their nuclear arsenals leading to nuclear disarmament,
adopted at the 2000 Review Conference of the Parties to the Treaty,

Recalling the principles and objectives for nuclear non-proliferation and
disarmament adopted at the 1995 Review and Extension Conference of the
Parties to the Treaty on the Non-Proliferation of Nuclear Weapons,

Recalling the thirteen steps to implement article VI of the Treaty on the Non-
Proliferation of Nuclear Weapons agreed at the 2000 Review Conference of
the Parties to the Treaty,

Noting its resolutions concerning nuclear disarmament and non-proliferation,
including implementation of obligations and commitments arising from the
Treaty on the Non-Proliferation of Nuclear Weapons, in particular 63/46,
63/58, and 63/73 of 2 December 2008,

Underlining the unanimous conclusion of the International Court of Justice in
paragraph 105(2)F of its advisory opinion on the Legality of the Threat or Use
of Nuclear Weapons, issued on 8 July 1996, that there exists an obligation to
pursue in good faith and bring to a conclusion negotiations leading to nuclear
disarmament in all its aspects under strict and effective international control,

Recognizing the interests of all United Nations Member States in respecting
and fully implementing the obligations arising from treaties to which they are
parties and from other sources of international law,
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Convinced that the resolution of conflicting views on the legal requirements
for compliance with the obligation of good faith-negotiation of nuclear
disarmament obligation would assist in the prompt and full implementation
of the obligation and in maintaining international peace and security, and,

Noting that Article 96, paragraph 1, of the Charter empowers the General
Assembly to request the International Court of Justice to give an advisory
opinion on any legal question,

Decides, pursuant to Article 96 of the Charter of the United Nations, to request
the International Court of Justice, pursuant to Article 65 of the Statute of the
Court, to urgently render an advisory opinion on the following questions:

Having regard to the legal obligation of good-faith negotiations leading
to nuclear disarmament set forth in article VI of the Treaty on the Non-
Proliferation of Nuclear Weapons and in paragraphs 98-103 and 105(2)F of
the Advisory Opinion of 8 July 1996 of the International Court of Justice on
Legality of Threat or Use of Nuclear Weapons,

1) What legal consequences for States’ compliance with the obligation flow
from general legal principles concerning good faith?

2) Does compliance in good faith with the obligation require immediate
commencement of multilateral negotiations leading to the total elimination of
nuclear weapons within a time-bound framework?

3) Does compliance in good faith with the obligation require substantial
implementation of a) the Principles and Objectives for Nuclear Non-
Proliferation and Disarmament agreed at the 1995 Review and Extension
Conference of the Parties to the Treaty on the Non-Proliferation of Nuclear
Weapons, and b) measures and principles agreed at the 2000 Review
Conference of the Parties to the Treaty and affirmed in subsequent United
Nations General Assembly resolutions?

4) Would alack of compliance in good faith with the obligation be demonstrated
by acts such as:

a) planning and implementing long-term retention, maintenance, and
modernization of nuclear arsenals, delivery systems, and supportive technical
complexes, and
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b) development of nuclear weapons systems with new military capabilities or
for new missions?

5) Does the obligation apply universally?
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EXCERPTS FROM THE ADVISORY OPINION OF 8 JULY 1996,
RELATED TO ARTICLE VI OF THE NPT*¢

98. Given the eminently difficult issues that arise in applying the law on
the use of force and above all the law applicable in armed conflict to nuclear
weapons, the Court considers that it now needs to examine one further aspect
of the question before it, seen in a broader context.

In the long run, international law, and with it the stability of the
international order which it is intended to govern, are bound to suffer from
the continuing difference of views with regard to the legal status of weapons
as deadly as nuclear weapons. It is consequently important to put an end to
this state of affairs: the long-promised complete nuclear disarmament appears
to be the most appropriate means of achieving that result.

99. In these circumstances, the Court appreciates the full importance of
the recognition by Article VI of the Treaty on the Non-Proliferation of Nuclear
Weapons of an obligation to negotiate in good faith a nuclear disarmament.
This provision is worded as follows:

“Each of the Parties to the Treaty undertakes to pursue negotiations
in good faith on effective measures relating to cessation of the
nuclear arms race at an early date and to nuclear disarmament, and
on a treaty on general and complete disarmament under strict and
effective international control.”

The legal import of that obligation goes beyond that of a mere obligation of
conduct; the obligation involved here is an obligation to achieve a precise
result—nuclear disarmament in all its aspects—by adopting a particular
course of conduct, namely, the pursuit of negotiations on the matter in good
faith.

100. This twofold obligation to pursue and to conclude negotiations
formally concerns the 182 States parties to the Treaty on the Non-Proliferation
of Nuclear Weapons, or, in other words, the vast majority of the international
community. Virtually the whole of this community appears moreover to have
been involved when resolutions of the United Nations General Assembly
concerning nuclear disarmament have repeatedly been unanimously adopted.
Indeed, any realistic search for general and complete disarmament, especially
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nuclear disarmament, necessitates the co-operation of all States.

101. Even the very first General Assembly resolution, unanimously
adopted on 24 January 1946 at the London session, set up a commission
whose terms of reference included making specific proposals for, among
other things, “the elimination from national armaments of atomic weapons
and of all other major weapons adaptable to mass destruction”. In a large
number of subsequent resolutions, the General Assembly has reaffirmed the
need for nuclear disarmament. Thus, in resolution 808 A (IX) of 4 November
1954, which was likewise unanimously adopted, it concluded

“that a further effort should be made to reach agreement on
comprehensive and co-ordinated proposals to be embodied in a
draft international disarmament convention providing for: . . . (b)
The total prohibition of the use and manufacture of nuclear weapons
and weapons of mass destruction of every type, together with the
conversion of existing stocks of nuclear weapons for peaceful
purposes.”

The same conviction has been expressed outside the United Nations
context in various instruments.

102. The obligation expressed in Article VI of the Treaty on the Non-
Proliferation of Nuclear Weapons includes its fulfilment in accordance with
the basic principle of good faith. This basic principle is set forth in Article 2,
paragraph 2, of the Charter. It was reflected in the Declaration on Friendly
Relations between States (resolution 2625 (XXV) of 24 October 1970) and in
the Final Act of the Helsinki Conference of 1 August 1975. It is also embodied
in Article 26 of the Vienna Convention on the Law of Treaties of 23 May
1969, according to which “[e]very treaty in force is binding upon the parties
to it and must be performed by them in good faith”.

Nor has the Court omitted to draw attention to it, as follows:

“One of the basic principles governing the creation and performance
of legal obligations, whatever their source, is the principle of good
faith. Trust and confidence are inherent in international co-operation,
in particular in an age when this co-operation in many fields is
becoming increasingly essential.” (Nuclear Tests (Australia v.
France), Judgment, 1.C.J. Reports 1974, p. 268, para. 46.)

103. In its resolution 984 (1995) dated 11 April 1995, the Security Council
took care to reaffirm “the need for all States Parties to the Treaty on the Non-
Proliferation of Nuclear Weapons to comply fully with all their obligations”



GoobD FArTH NEGOTIATIONS 45
and urged

“all States, as provided for in Article VI of the Treaty on the Non-
Proliferation of Nuclear Weapons, to pursue negotiations in good
faith on effective measures relating to nuclear disarmament and
on a treaty on general and complete disarmament under strict and
effective international control which remains a universal goal.”

The importance of fulfilling the obligation expressed in Article VI of the
Treaty on the Non-Proliferation of Nuclear Weapons was also reaffirmed in
the final document of the Review and Extension Conference of the parties to
the Treaty on the Non-Proliferation of Nuclear Weapons, held from 17 April
to 12 May 1995.

In the view of the Court, it remains without any doubt an objective of
vital importance to the whole of the international community today. . . .

105. For these reasons,
THE COURT. . ..

(2) Replies in the following manner to the question put by the
General Assembly: . . .

F. Unanimously,

There exists an obligation to pursue in good faith and bring to
a conclusion negotiations leading to nuclear disarmament in all its
aspects under strict and effective international control.
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THIRTEEN STEPS FROM 2000 REVIEW CONFERENCE FINAL
DOCUMENT"®

The Conference agrees on the following practical steps for the systematic
and progressive efforts to implement Article VI of the Treaty on the Non-
Proliferation of Nuclear Weapons and paragraphs 3 and 4(c) of the 1995
Decision on “Principles and Objectives for Nuclear Non-Proliferation and
Disarmament”:

1. The importance and urgency of signatures and ratifications, without delay
and without conditions and in accordance with constitutional processes, to
achieve the early entry into force of the Comprehensive Nuclear-Test-Ban
Treaty.

2. A moratorium on nuclear-weapon-test explosions or any other nuclear
explosions pending entry into force of that Treaty.

3. The necessity of negotiations in the Conference on Disarmament on a
non-discriminatory, multilateral and internationally and effectively verifiable
treaty banning the production of fissile material for nuclear weapons or
other nuclear explosive devices in accordance with the statement of the
Special Coordinator in 1995 and the mandate contained therein, taking
into consideration both nuclear disarmament and nuclear non-proliferation
objectives. The Conference on Disarmament is urged to agree on a programme
of work which includes the immediate commencement of negotiations on
such a treaty with a view to their conclusion within five years.

4. The necessity of establishing in the Conference on Disarmament an
appropriate subsidiary body with a mandate to deal with nuclear disarmament.
The Conference on Disarmament is urged to agree on a programme of work
which includes the immediate establishment of such a body.

5. The principle of irreversibility to apply to nuclear disarmament, nuclear
and other related arms control and reduction measures.

6. An unequivocal undertaking by the nuclear-weapon States to accomplish
the total elimination of their nuclear arsenals leading to nuclear disarmament
to which all States parties are committed under Article VI.
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7. The early entry into force and full implementation of START II and
the conclusion of START III as soon as possible while preserving and
strengthening the ABM Treaty as a cornerstone of strategic stability and as
a basis for further reductions of strategic offensive weapons, in accordance
with its provisions.

8. The completion and implementation of the Trilateral Initiative between the
United States of America, Russian Federation and the International Atomic
Energy Agency.

9. Steps by all the nuclear-weapon States leading to nuclear disarmament
in a way that promotes international stability, and based on the principle of
undiminished security for all:

e  Further efforts by the nuclear-weapon States to reduce their nuclear
arsenals unilaterally

e Increased transparency by the nuclear-weapon States with regard
to the nuclear weapons capabilities and the implementation of
agreements pursuant to Article VI and as a voluntary confidence-
building measure to support further progress on nuclear disarmament

o The further reduction of non-strategic nuclear weapons, based
on unilateral initiatives and as an integral part of the nuclear arms
reduction and disarmament process

e Concrete agreed measures to further reduce the operational status of
nuclear weapons systems

e A diminishing role for nuclear weapons in security policies to
minimize the risk that these weapons ever be used and to facilitate
the process of their total elimination

o The engagement as soon as appropriate of all the nuclear-weapon
States in the process leading to the total elimination of their nuclear
weapons

10. Arrangements by all nuclear-weapon States to place, as soon as
practicable, fissile material designated by each of them as no longer required
for military purposes under IAEA or other relevant international verification
and arrangements for the disposition of such material for peaceful purposes,
to ensure that such material remains permanently outside of military
programmes.
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11. Reaffirmation that the ultimate objective of the efforts of States in the
disarmament process is general and complete disarmament under effective
international control.

12. Regular reports, within the framework of the NPT strengthened review
process, by all States parties on the implementation of Article VI and paragraph
4 (c) of the 1995 Decision on “Principles and Objectives for Nuclear Non-
Proliferation and Disarmament”, and recalling the Advisory Opinion of the
International Court of Justice of 8 July 1996.

13. The further development of the verification capabilities that will be required
to provide assurance of compliance with nuclear disarmament agreements for
the achievement and maintenance of a nuclear-weapon-free world.
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