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MEMORANDUM OPINION

Thirty-two members of the House of Representatives (hereinafter "plaintiffs’ or "the

congressmen") bring this action against President George W. Bush, Secretary of State Colin

Powell, and Secretary of Defense Donald H. Rumsfeld ("defendants”) challenging President Bush's

unilateral withdrawal from the 1972 Anti-Ballistic Missile Treaty ("ABM Treaty") without the
approval of Congress. The congressmen contend that because the Supremacy Clause of the

Constitution classifies tregties, like Acts of Congress, as the "supreme law of the land,” the

President cannot terminate a treaty without congressional consent, any more than he could repeal a

statute. Defendants counter that the congressmen lack sanding to bring this action, that their
complaint raises a nonjusticiable political question, and that their claim is not ripe. Defendants

further contend that given the President's plenary power over foreign relations under the

Constitution and the fact that the treaty authority isin Article Il of the Constitution delineating the

Executive Branch's powers, and in light of historical practice over the past 200 years, the



President's withdrawd from the ABM Treaty without seeking congressional approval was
constitutional.

Before the Court are cross-motions for summary judgment, and several amicus briefs. The
Court does not reach the merits of plaintiffs' claim in the face of two prongs of the justiciability
doctrine, each founded on separation of powers concerns. Under the ruling in Rainesv. Byrd, 521
U.S. 811 (1997), the Court finds that these thirty-two congressmen have not alleged the requisite

injury to establish standing to pursue their claim. And pursuant to Goldwater v. Carter, 444 U.S.

996 (1979), the Court concludes tha the treaty termination issue is a nonjusticiable "political
question” that cannot be resolved by the courts. Accordingly, this action will be dismissed.

BACKGROUND

The United States and the Soviet Union entered into the bilateral ABM Treaty on October 3,
1972.) The ABM Treaty strictly limited the number and location of anti-ballistic missile systems
that each side could deploy for defense againg nuclear missile attacks. Both nations agreed not to
develop ABM technology, and not to test or deploy such technology on land, at sea, or in space. A
critical component of an interlocking framework of arms control agreements, the ABM Treaty was
a cornerstone of the Cold War policy of “mutually assured destruction,” an understanding that
without ABM defenses neither side would risk starting a nuclear war because it knew the other side
would massively retaliate, thus ensuring the widespread destruction of both nations.

President Bush, however, concluded that the world order and international security had

! SeeLimitation of Anti-Ballistic Missile Systems, May 26, 1972, U.S.-U.SS.R,, 23
U.S.T. 3435.



drastically changed since the inception of the ABM Treaty three decades ago. Accordingly, on
December 13, 2001, he gave Russa the requisite six-months notice of the intention of the United
States to withdraw from the ABM Treaty, pursuant to the Treaty's termination clause:

Each Party shall, in exercising its national sovereignty, have the right to withdraw

from this Treaty if it decides that extraordinary events related to the subject matter

of this Treaty have jeopardized its supreme interests. It shall give notice of its

decision to the other Party six months prior to withdrawal from the Treaty.

ABM Treaty, art. XV, d. 2. The White House explained that "[t]he Soviet Union no longer exists
[and] Russiais not an enemy, but in fact isincreasingly allied with us on a growing number of
critically important issues."? The State Department cited the devel opment of “anew strategic
relationship with Russiathat is cooperative rather than adversarial,” including “strong relationships
with most states of the former Soviet Union.” See United States Department of State, Text of
Diplomatic Notes Sent to Russia, Belarus, Kazakhstan, and Ukraine (Dec. 14, 2002).

President Bush also explained that anumber of foreign regimes “have acquired or are
actively seeking to acquire weapons of mass destruction . . . [that] pose a direct threat to the
territory and security of the United States.” 1d. "The attacks against the U.S. homeland on
September 11 vividly demonstrate that the threats we face today are far different from those of the

Cold War." Def. Motion, Ex. 2, supranote 2. Compliance with the Treaty, President Bush noted,

“hinders our government’ s ability to develop waysto protect our people from future terrorist or

2 See Def. Motion, Ex. 2 (Office of the Press Secretary, the White House, Announcement
of Withdrawal From the ABM Treaty, at 1 (Dec. 13, 2001)). Whether the disintegration of the
Soviet Union terminated the Treaty’ s obligations, or the Soviet Union’s successor gates instead
succeeded to or accepted the Treaty’ sterms, is not at issue here.
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rogue state missile attacks.”®

Before he withdrew from the Treaty, however, President Bush did not submit the question
of treaty termination to the Senate or the House. Nor did the President otherwise seek
congressional consent for the withdrawal. Nearly six months after President Bush announced his
intention to terminate the treaty, these congressmen brought suit on June 11, 2002, just two days
before the termination of the ABM Treaty became effective.’

ANALYSIS

Defendants raise a number of distinct bases for dismissing plaintiffs complaint on
jurisdictional grounds, including standing, palitical question, and ripeness. These doctrines al
arise out of the "bedrock requirement"” that courts hear only "cases and controversies” SeeValley

Forge Chridian Coll. v. Ams. United for Separation of Church & State, Inc., 454 U.S. 464, 471

(1982). Asthe Supreme Court has explained, "[t]he federal courts are under an independent
obligation to examine their own jurisdiction, and standing 'is perhaps the most important of the

jurisdictional doctrines™ FW/PBS, Inc. v. City of Dallas, 493 U.S. 215, 230 (1990) (quoting Allen

v. Wright, 468 U.S. 737, 750 (1984)).> The Court will therefore begin its analysis with standing,

3 See Def. Motion, Ex. 5 (Office of the Press Secretary, the White House, Remarks by
the President on Missile Defense (Dec. 13, 2001)).

* No emergency relief was, or since has been, requested.

> Standing must be determined as a threshold jurisdictional matter. See Whitman v.
Arkansas, 495 U.S. 149, 155 (1990); see also Steel Co. v. Citizensfor a Better Env't, 523 U.S.
83, 101-02 (1998). In Campbell v. Clinton, 203 F.3d 19 (D.C. Cir. 2000), a complaint brought
by several congressmen against President Clinton was challenged on grounds of mootness,
standing, and justiciabililty. The Court of Appeals, however, only reached standing: "Since we
agree with the district court that the congressmen lack standing, it is not necessary to decide
whether there are other jurisdictiond defects." 203 F.3d at 20.
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and then proceed to the related issue of whether a nonjusticiable politica question ispresented. In
light of the resolution of these threshold jurisdictional issues, the Court does not reach the merits of
plaintiffs clams.
L Standing

Article I11 of the Constitution restricts the jurisdiction of the federal courtsto "Cases' and
"Controversies." U.S. Const. art. 111, 8 2; Flast v. Cohen, 392 U.S. 83, 94 (1968); Allen, 468 U.S.
at 750. Thisrequirement has given rise to "several doctrines. . . 'founded in concern about the
proper — and properly limited — role of the courts in a democratic society.” Allen, 468 U.S. at

750 (quoting Warth v. Seldin, 422 U.S. 490, 498 (1975)); Valley Forge, 454 U.S. at 471. One

aspect of this "case-or-controversy" requirement is that plaintiffs must have standing to sue, an

inquiry that focuses on whether the plaintiff is the proper party to bring suit. FW/PBS, Inc., 493

U.S. at 231. Hence, "'the question of standing is whether the litigant is entitled to have the court
decide the merits of the dispute or of particular issues.™ Allen, 468 U.S. at 750-51 (quoting Warth,
422 U.S. at 498).

Standing focuses on the particular injury allegedly suffered by the plaintiff:

First, the plaintiff must have suffered an injury in fact — an invasion of alegally
protected interest which is (a) concrete and particularized, and (b) actual or
imminent, not conjectural or hypothetical. Second, there must be a causal
connection between the injury and the conduct complained of — the injury hasto be
fairly . . . trace[able] to the challenged action of the defendant, and not . . . the]
result [of] the independent action of somethird party not before the court. Third, it
must be likely, as opposed to merely speculative, that the injury will be redressed by
afavorable decision.

Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992) (internal citations and quotation

marks



omitted). "These requirements together constitute the 'irreducible constitutional minimum' of
standing, which is an 'essential and unchanging part' of Article I11's case-or-controversy
requirement, and a key factor in dividing the power of government between the courts and the two

political branches." Vermont Agency of Natural Res. v. United States ex rel. Stevens, 529 U.S.

765, 771 (2000) (internal citations omitted) (quoting Lujan, 504 U.S. at 559-60).

A. Raines v. Byrd

The guestion whether members of Congress have standing to sue Executive Branch officials
is neither novel nor unsettled. Indeed, this case is squarely within the holding of Rainesv. Byrd.
The Supreme Court in Raines emphasized that in cases of inter-branch disputes between the
Executive and L egidlative Branches of government, courts must conduct a more exacting scrutiny
of standing, particularly the alleged injury: "our standing inquiry has been especially rigorous
when reaching the merits of the dispute would force us to decide whether an action taken by one of
the other two branches of the Federal Government was unconstitutiond.” 521 U.S. at 819-20.

Like the congressmen here, the plaintiffs in Raines were a small number of members of
Congress suing the Executive Branch. They chalenged the constitutionality of the Line Item Veto
Act, 2 U.S.C. 8691 et seq., which authorized the President to strike, or "veto," specific items or

provisions within appropriations legislation. Although the plaintiffsin Raines had voted against

the bill, both the Senate and the House passed the legislation by wide margins, and President
Clinton signed it into law.
After losing the fight in Congress, the congressmen in Raines brought their challengeto

court, arguing that the Act "unconstitutionally expand[ed] the President's power" and "violate]d]



the requirements of bicameral passage and presentment by granting to the President, acting alone,
the authority to ‘cancd' and thusrepeal provisions of federal law." Raines, 521 U.S. at 816. The
Line Item Veto Act, they contended, "divest[ed] the plaintiffs of their constitutional rolein the
repeal of legidation," and "alter[ed] the constitutional balance of powers between the Legidative
and Executive Branches" 1d. The District Court found that the congressmen's claim that the Act
"dilute[d] their Articlel voting power" was a sufficient injury to confer standing, and ultimately
found that the Act violated the Presentment Clause of the Constitution, amounting to an
unconstitutional delegation of legislative power to the President. See Byrd v. Raines, 956 F.Supp.
25, 31, 32-38 (D.D.C. 1997). On direct review, the Supreme Court vacated the District Court's
ruling, and held that the plaintiffs could not meet "the bedrock requirement” of standing:

'No principle is more fundamental to the judiciary's proper role in our system of

government than the constitutiond limitation of federal-court jurisdiction to actual

cases or controversies.' . . . Wehave alwaysinsisted on grict compliance with this

jurisdictional standing requirement.

521 U.S. at 818-19 (quoting Simon v. Eastern Ky. Welfare Rights Org., 426 U.S. 26, 37 (1976)).

In order to establish standing, the Supreme Court emphasized, a plaintiff must show that the
"claimed injury is personal, particularized, concrete, and otherwise judicially cognizable." 521
U.S. at 820. The Court underscored that the injury must be personal to that plaintiff in order to
satisfy the Article 111 case-or-controversy requirement:

To meet the standing requirements of Article I11, “[a] plaintiff must allege personal
injury fairly traceable to the defendant’ s allegedly unlawful conduct and likely to be
redressed by the requested relief.” Allen v. Wright, 468 U.S. 737, 751 (1984)
(emphasis added). For our purposes, the italicized words in this quotation from
Allen are the key ones. We have consistently stressed that a plaintiff’s complaint
must establish that he has a* personal stake” in the alleged dispute, and that the
alleged injury suffered is particularized as to him.




Id. at 818-19; see also Lujan, 504 U.S. at 561 n.1 ("By particularized, we mean that the injury must
affect the plaintiff in apersona and individual way.”).

The Supreme Court characterized the congressmen's alleged injury in Raines as "the
abstract dilution of institutional legislative power." 1d. at 826. The congressmen there alleged a
broad "type of institutional injury,” particularly "the diminution of legislative power" — an injury,
the Court found, "which necessarily damages all Members of Congress and both Houses of
Congress equally.” 1d. at 821. The Court held "that these individual members of Congress do not
have a sufficient 'personal stake' in the dispute and have not alleged a sufficiently concrete injury to
have established Articlelll standing.” 1d. at 830.

B. The Application of Raines Here

Theinjuriesin Raines are precisely the type of injuries raised here. The complaint alleges
that plaintiffs have standing because President Bush failed to obtain congressional consent to
withdraw from the ABM Treaty, and hence they were "deprived of their constitutional right and
duty to participate in treaty termination.” Compl. §13. Plaintiffs allege that the Constitution
requires "that the making, modifying, and terminating of treaties be the joint prerogative of the
executive and legislative branches,” and that in light of the Constitution's checks and balances "the
President has a duty to seek and obtain the concurrence of two-thirds of the Senate or a majority of
both Houses for the termination of atreaty." Compl. 1 11-12. Astheir complaint characterizesiit,
"plaintiffs have sustained a grievous institutional injury by being deprived of their constitutional

right and duty to participate in treaty termination.” 1d. at § 13. Thisalleged injury mirrorsthat



claimed in Raines, where the congressmen argued they were "dives[ed)] . . . of their constitutional
rolein the repeal of legislation.” 521 U.S. a 816. It is, effectively, the same institutional injury as
in Raines, where the Line Item Veto Act allegedly "alter[ed] the constitutional balance of powers
between the L egidlative and Executive Branches." |d.

There are striking similarities between the claims in Raines and the claims here. Both
groups of congressmen brought their claimsin “their official capacities as members of the United
States Congress.” Compare Compl. 16 with Raines, 521 U.S. at 816. Both allege injuriesto the
constitutional role and power of the Legidative Branch — here, in the treaty termination process,
and in Raines, in the reped of legislation. In both cases, all members of Congress (not just those
bringing the lawsuit) suffered the alleged injuries equally. Indeed, the congressmen here conceded
at the hearing on the parties motions that their alleged injuries extend to all members of the House
and Senate, just asthe injury alleged in Rainesdid. See’521 U.S. a 821 (injury "necessarily
damage[d] al Members of Congress and both Houses of Congressequally").

In each case, moreover, the congressmen had actually voted on measures they opposed, but
lost the vote. In Raines, the congressmen had voted on the legislation establishing the Line Item
Veto Act: "[T]heir votes were given full effect. They simply lost that vote." 521 U.S. at 824.
Likewise, here the congressmen voted on aresolution against President Bush's termination of the
Treaty, and lost. On June 6, 2002, Representative Kucinich offered aresolution in the House:

Whereas, the President does not have the authority to repeal laws. . . . Therefore, be

it resolved, That the President should respect the Constitutional role of Congress and

seek the approval of Congress for the withdrawal of the United States of America
from the Anti-Ballistic Missile Treaty.



Compl. 125. Following debate, the Speaker of the House ruled the resolution did not constitute a
point of privilege under House rules and therefore could not be considered at the time. On apped

of that ruling to the full House, a motion to table the appeal was agreed to by a vote of 254 to 169.
Compl. 125. All thirty-two congressmen who are plaintiffs here voted against the motion to table

Congressman Kucinich's resolution. See H.R. Roll Call Vote No. 214, June 6, 2002.° There has

been no claim here that their votes were not given full effect. Rather, “[t]hey simply lost that vote.
Raines, 521 U.S. at 824.

Simply put, Raines teaches that generalized injuries that affect all members of Congressin
the same broad and undifferentiated manner are not sufficiently "personal” or "particul arized," but
rather are institutional, and too widely dispersed to confer standing.

[A]ppellees do not claim that they have been deprived of something to which they
personally are entitled — such as their seats as Members of Congress after their
constituents had elected them. Rather, appellees claim of standing is based on aloss
of politica power, not loss of any private right, which would make the injury more
concrete. . . . [T]heinjury claimed by the Members of Congress hereisnot claimed
in any private capacity but solely because they are Members of Congress. |f one of
the Members of Congress were to retire tomorrow, he would no longer have aclaim;
the claim would be possessed by his successor instead. The claimed injury thus runs
(in asense) with the Member's seat, a seat which the Member holds (it may quite
arguably be said) as trugtee for his constituents, not as a prerogative of personal
power.

1d. at 821 (citations omitted; emphasisin original). In short, "theinstitutional injury they allegeis

® Likewise, Senator Feingold sought a unanimous consent resolution stating that it was
"the sense of the Senate that approval of the United States Senate is required to terminate any
treaty between the United States and another nation” and that "the Senate does not approve the
withdrawal of the United States from the [ABM] Treaty." Compl. 1 26. However, an objection
was made, and the resol ution was never considered by the Senate.
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wholly abstract and widely dispersed.” 1d. at 829. So, too, here the claim that plaintiffs were
deprived of a constitutional right and duty to participate in treaty termination is, like the dilution of
legislative power alleged in Raines, an ingtitutional injury lacking a personal, particularized nature.’
Nor are the congressmen's injuries here the unusual type of personalized injury affecting a
specific legislator for which the Supreme Court has recognized standing. In Raines, the Court
distinguished that rare instance where a legislator would have standing to bring suit, specifically

Powell v. McCormack, 395 U.S. 486 (1969), in which a newly elected congressman had standing to

bring suit when the House excluded him from his seat because of alleged fraud.
Unlike the injury claimed by Congressman Adam Clayton Powell, the injury
claimed by the Members of Congress hereis not claimed in any private capacity but
solely because they are Members of Congress.

Raines, 521 U.S. at 821 (emphasisin original).

Thus, in nearly every respect, plaintiffs alleged injuries are effectively the same as those

" The Supreme Court upheld legidative standing for institutional injuriesin Coleman v.
Miller, 307 U.S. 433 (1939). The plaintiffs were twenty Kansas senators who voted against the
ratification of a constitutional amendment, resulting in a deadlock that otherwise would defeat
the amendment. But the Kansas lieutenant governor, the presiding officer of the state senate,
cast the tie-breaking vote to ratify the amendment, thereby "nullifying” the twenty state senators
votes and leaving them with no remedy — an injury the Supreme Court deemed particul arized
and personal to those state senators. Raines, however, distinguished the injury in Coleman:

It is obvious, then, that our holding in Coleman stands (at most) for the

proposition that |egislators whose votes would have been sufficient to defeat (or

enact) a specific legisative Act have standing to sue if that legislative action goes

into effect (or does not go into effect), on the ground that their votes have been

completely nullified. It should be equally obvious that [plaintiffs’] claim does not

fall within our holding in Coleman, as thus understood. They have not dleged

that they voted for a specific bill, that there were sufficient votes to pass the hill,

and that the bill was nonethel ess deemed defeated.
Raines, 521 U.S. at 823-24 (citations omitted).
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raised in Raines, involving asimilar alleged loss of |egidlative power to the Executive Branch.
Both groups of congressmen asserted purely institutional injuries that were not personal to the
individual congressmen. Under Raines, then, the plaintiffs here do not have standing.

C. Decisions Subsequent to Raines

This Circuit has applied Raines in two subsequent cases, underscoring the principle that
absent some discrete, personal, particularized injury, a handful of congressmen will not have
standing to bring suit against the Executive Branch. Each case — like this one — involved
congressmen suing the President over an aleged diminution of their roles as members of Congress.

In Chenoweth v. Clinton, 181 F.3d 112 (D.C. Cir. 1999), four congressmen brought suit

against Presdent Clinton challenging an environmental program enacted through executive order
rather than legislation. The President's use of an executive order, plaintiffs clamed, "deprived
[them] of their constitutionally guaranteed responsibility of open debate and vote on issues and
legislation” involving interstate commerce and the expenditure of federal money. 181 F.3d at 113.
The alleged injury in Chenoweth was "predicated upon the theory that . . . the Presdent denied
them their proper role in the legidlative process and, consequently, diminished their power as
Members of Congress." Id. Finding Raines dispositive, the court concluded that the congressmen
did not have standing and dismissed the case:

Asthe plaintiffs point out, the injury they allegedly suffered when the President

issued [the executive order] — adilution of their authority aslegislators —is. . .

identical to the injury the Court in Raines deprecated as "widely dispersed” and

"abstract." If, asthe Court held in Raines, a statute that allegedly "divests

[congressmen] of their constitutional role" in the legislative process does not give

standing to sue, then neither does an Executive Order that allegedly deprives
congressmen of their "right[] to participate and vote on legislation in a manner

12



defined by the Constitution.”
Id. at 115 (citations omitted). The court found the plaintiffs' claimed injury — the "dilut[ion of]
their authority as members of Congress' — was "indistinguishable from the claim to standing the
Supreme Court rejected in Raines.” 1d. at 117.

The same result was reached in Campbell v. Clinton, 203 F.3d 19 (D.C. Cir. 2000). There,

thirty-one congressmen challenged President Clinton's use of armed forcesin Y ugoslavia, claiming
that the President "acted illegally — in excess of his authority — because he waged war in the
constitutional sense without a congressional delegation,” in violation of the War Powers
Resolution, thereby "inflict[ing] an institutional injury upon Congress, in this case by
circumventing its legidative authority.” 203 F.3d at 21-22. The court found that the congressmen
did not have standing under Raines. "The [Supreme] Court did not suggest in Rainesthat . . .
congressmen would have standing anytime a President allegedly acts in excess of satutory
authority." 1d. at 22. Again, theinjury alleged was to the institution, not to individual members of
Congress.

Theinjuries alleged in Chenoweth and Campbell — which the Court of Appeals found were

insufficient to establish standing — are much like the injuries claimed here. The congressmen
claim that they have been divested of their constitutional role in treaty termination. That isno
different from the alleged injury in Chenoweth — being divested of arolein voting on and
approving or rejecting legislation — or the alleged injury in Campbell — being divested of arole in
declaring war. Indeed, the injury alleged by plaintiffs here, that President Bush's termination of the

ABM Treaty "dilute[d] their Article! voting power," is virtudly indistinguishable from the injuries

13



asserted in Chenoweth and Campbell, which aso involved alleged dilution of authority as members

of Congress. Plaintiffs do not — and cannot — explain how their alleged injuries are personal to
them. Rather, their claim of a"grievous institutional injury” wherethey are "deprived of their
constitutional right . . . to participate in treaty termination” is no different from the institutional

injuries alleged in Chenoweth, Campbell, and Raines.

D. Political Remedies

The conclusion that plaintiffs do not have standing is reinforced by the fact that, in addition
to seeking judicial resolution, they have a number of other, equally effective remedies available to
pressure the President to obtain congressional consent to the termination of the ABM Treaty.
Plaintiffs assert that "[g]iven the President's mistaken view of hisauthority to engage in treaty
termination on his own, Plaintiffs are completely without any legislative remedy to rectify the
President's proposed unlawful termination of the ABM Treaty." Compl. 1 14. The Court disagrees.
These congressmen have remedi es they can use as political leverage to prevent the President’s
unilateral termination of the ABM Treaty as part of the give-and-take discussion and compromise
envisioned by the Framers of the Constitution. Indeed, the availability of legislative counter-
measures was afactor in the Supreme Court's decision in Raines. See 521 U.S. a 829; seealsoid.
at 821 ("In the future, amajority of Senators and Congressmen can pass or reject appropriations
bills; the Act has no effect on this process.").

The fact that plaintiffs have several political arowsin ther legislative quiver underscores
the reluctance of courts needlessly to involve themselves in inter-branch disputes. "Because the

parties dispute is therefore fully susceptible to political resolution, we would . . . dismissthe
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complaint to avoid meddl[ing] in the internal affairs of the legislative branch." Chenoweth, 181
F.3d at 116 (citation omitted). "Historically, political disputes between Members of the Legidative

and the Executive Branches were resolved without resort to the courts.” Id. at 113-14.2 In

Goldwater v. Carter, this availability of other remedies to Congress was an important consideration:
"[W]e are asked to settle a dispute between coequal branches of our Government, each of which
has resources available to protect and assert its interests, resources not available to private litigants
outside the judicia forum.” 444 U.S. at 1004 (Rehnquist, J., concurring). The plurality opinion
then noted:

Congress has avariety of powerful tools for influencing foreign policy decisions that
bear on treaty matters. Under Article |, Section 8 of the Constitution, it can regulae
commerce with foreign nations, raise and support armies, and declare war. It has
power over the appointment of ambassadors and the funding of embassies and
consulates. Congress thus retains a srong influence over the President’s conduct in
treaty matters. "As our political history demonstrates, treaty creation and
termination are complex phenomena rooted in the dynamic relationship between the
two branches of our government.”

Id. at 1005 n.1 (quoting Goldwater v. Carter, 617 F.2d 697, 716 (D.C. Cir. 1979) (Wright, J.,

concurring)). And in Campbell, the court also stressed that the congressmen had other remedies:

[A]ppellants fail because they . . . enjoy ample legislative power to have stopped

prosecution of the "war." In this case, Congress certainly could have passed alaw

forbidding the use of U.S. forcesin the Yugoslav campaign. . . . Of course, Congress always retains apprc
Americanrolein the conflict. . . . And there always remains the possbility of impeachment should
aPresident act in disregard of Congress' authority on these matters.

& Of course, in Chenoweth the court pointed out that Congress could simply overturn
President Clinton's American Heritage Rivers Initiative "were a sufficient number in each House
soinclined.” 181 F.3d a& 116. Here, although Congress cannot simply reenact the ABM Treaty
asif it were a statute, Congress nonethel ess had a number of political options it could follow to
persuade the President not to withdraw from atreaty without congressional consent.
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Id. at 23. Thesepolitical remedies are part of the fabric of Raines.

Raines focug/ed] on the political self-help available to congressmen. ... [T]he
Court denied them standing as congressmen because they possessed political tools
with which to remedy their purported injury. . . . Indeed, Raines explicitly regected
[the argument] that |egislators should not be required to turn to politics instead of the
courts for their remedy.

Id. at 24.

Like the congressmen in Raines, Goldwater, and Campbell, plaintiffs here had extensive

"self-help" remedies available to pressure President Bush on terminating the ABM Treaty without
Congressional consent. Congressmen can certainly influence a President's actions through the
appropriations power by, for example, attempting to deny funding for any ABM system President
Bush seeks to build or deploy. See Campbell, 203 F.3d at 23. They could even pass legidation,
perhaps over President Bush's veto, prohibiting the devel opment or deployment of ABM systems.
Congress could also refuse to fund unrelated matters that were important to the President, or even
reduce budgets for the Executive Branch; the Senate could rgect presidential nominees, or could
refuse to provide consent to enter into other treaties submitted by the President; and as alast resort,
Congress always has the option of impeachment. Seeid.’

Thus, even without standing to sue, congressional plaintiffs are not otherwise "deprive[d] . .

. of an adequate remedy" to pressure or force the President to seek congressional consent in

° The congressmen here argue that they are left with no remedies to encourage or prevent
Russia from also withdrawing from the Treaty, which they might otherwise have if the President
could not terminate a treaty without congressonal approval. Y et Congress does have remedies,
however potent, to influence the acts of foreign nations, including the power to impose tariffs on
imported goods, to appropriate foreign aid, or to pass legislation concerning (in this instance) the
deployment of ABM systems.
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terminating atreaty. See Raines, 521 U.S. at 829. In the end, the availability of effective political
remedies goes to the very heart of the standing analysis. "[T]he law of Art. I11 standing is built on a
single basic idea— the idea of separation of powers.” Id. at 820 (quoting Allen, 468 U.S. at 752).
The requirement of an actual case or controversy is "founded in concern about the proper — and
properly limited — role of the courts in ademocratic society.” Allen, 468 U.S. at 750. Given the
variety of possible political remedies plaintiffs have as congressmen, it is appropriate to defer to the
political branches of government, out of respect for thetraditional restricted role of the judiciary in
disputes between the Legid ative and Executive Branches, and in keeping with the Constitution's

separation of powers structure. See generally Walker v. Cheney, No. 02-0340, 2002 WL

31741823, F.Supp.2d____ (D.D.C. Dec. 9, 2002).

E. Plaintiffs' Lack Authority to Bring Suit

Equally importantly, the thirty-two congressmen here have not been authorized, implicitly
or explicitly, to bring this lawsuit on behalf of the House, a committee of the House, or Congress as
awhole. Indeed, in the year since President Bush announced his intention to withdraw from the
ABM Treaty, neither the House nor Congress has made any attempt whatsoever to register
disapproval as abody, or to insist on arolein the termination of the Treaty. In Raines, the
Supreme Court "attach[ed] some importance to the fact that appellees have not been authorized to
represent their respective Houses of Congressinthisaction.” 521 U.S. a 829. The Supreme Court
has observed that individual members of Congress cannot represent the interests of an entire House
or all of Congress:

The two houses of Congress are legislative bodies representing larger constituencies.
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Power is not vested in any one individual, but in the aggregate of the members who
compose the body, and its action is not the action of any separate number of
members, but the action of the body as awhole.

United Statesv. Ballin, 144 U.S. 1, 7 (1892); see also Reed v. County Commissioners, 277 U.S.

376, 388 (1928) (suit by acommittee or subcommittee failed absent specific authority from the

House); Bender v. Williamsport Area School Dist., 475 U.S. 534, 544 (1986) ("Generally speaking,

members of collegial bodies do not have standing to perfect an appeal the body itself has declined

to take."); cf. United States House of Representatives v. United States Dep't of Commerce, 11
F.Supp.2d 76, 89 (D.D.C. 1998) (full House of Representatives specifically authorized to bring suit
through statutory provision).

Itisentirely logical, from an institutional standpoint, that a group of congressmen bringing
suit in court, purportedly to protect Congress's interests, must first have the authority to represent
the interests of Congress, the House of Representatives, or the Senate. Permitting individual
congressmen to run to federal court any time they are on thelosing end of some vote or issue would
circumvent and undermine the legislative process, and risk substituting judicial considerations and

assessments for legislative ones. In Goldwater v. Carter, Justice Powell pointed out that a " dispute

between Congress and the President is not ready for judicid review unless and until each branch
has taken action asserting its constitutional authority." 444 U.S. at 996 (Powell, J., concurring).
Otherwise, Justice Powell warned, individual congressmen might too freely resort to the courts:

The Judicid Branch should not decide issues affecting the allocation of power

between the President and Congress until the political branches reach a

constitutional impasse. Otherwise, we would encourage small groups or even

individual Members of Congress to seek judicial resolution on issues before the
normal political process has the opportunity to resolve the conflict.

18



Id. Rainesalso relies on the availahility of alternate remedies, coupled with an absence of voiced
Congressional support for the lawsuit, as areason to find no standing. Here, there is no claim that
Congress, as an institution, has asserted its role in the treaty termination process, and there is
certainly nothing to suggest that these thirty-two congressmen speak on behalf of Congressas a
whole® That context counsels strongly against a conclusion that the exercise of judicial power at
thistimeiswarranted as a"last resort, and as a necessity.” Allen, 468 U.S. at 752 (citation
omitted).

II. Justiciability

_ Of course, thisis not the first time that members of Congress have sued the President
because he terminated a treaty without obtaining congressional consent. Prior to Raines, twenty-

five congressmen sued President Carter in Goldwater v. Carter, on the precise grounds asserted by

the plaintiffs here, but the Supreme Court dismissed the case as nonjusticiable. Defendants assert
that pursuant to Goldwater, plaintiffs claim is likewise not justiciable because the issue involves a
congressional challenge to the plenary authority of the Presdent to conduct foreign relations, which
isa"political question." This Court agrees that, even if these congressmen somehow had standing

to bring this lawsuit, the treaty termination issue is nonetheless a nonjusticiable political question

10 Undoubtably, the thirty-two congressmen cannot represent the interests of the Senate.
As members of the House, plaintiffs cannot challenge the President's failure to obtain approval
of two-thirds of the Senate before withdrawing from atreaty. Plaintiffs thus cannot raise
institutional claims that they were deprived of aright that clearly belongs to the Senate, not to
the House of Representatives. See, e.q., United States v. Munoz-Flores, 495 U.S. 385, 394-395
(1990) (noting that the Constitution "giv[es] the Senate 'Advice and Consent' power over
treaties"); Edye v. Robertson, 112 U.S. 580, 598 (1884).
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best |eft for resolution to the political branches of our government.

A. Goldwater v. Carter

Goldwater is the only Supreme Court decision to date that addresses the constitutional role

of Congressin treaty termination. In 1979, as a precondition for formally recognizing the People's
Republic of China, President Carter unilaterally terminated a 25-year-old mutual defense treaty
with Taiwan, without obtaining congressional consent. Eight senators, one former senator, and
sixteen House members “claim[ed] that the President’ s action in terminating the treaty with Taiwan
has deprived them of their constitutional role with respect to a change in the supreme law of the
land.” 444 U.S. a 997-98 (Powell, J., concurring). By a 6-3 vote, the Supreme Court remanded to
the District Court and ordered the case dismissed, without addressing the merits of the claim.

The Court's ruling resulted in four opinions, two concurring in the judgment and two
dissenting. Four Justices in the mgority — Justices Rehnquist, Stevens and Stewart, and Chief
Justice Burger — concluded that the case should be dismissed because the issue presented a
nonjusticiable politica question that was inappropriate for resolution by the courts. Justice Powell
concurred, finding that the issue was "not ripe for judicial review" because neither Congress nor the
President had asserted their constitutional authority to the point of political impasse. Justice
Marshall simply concurred in the result.

Three Justices dissented from the Court's order to remand for dismissal. Without reaching
the merits, Justices Blackmun and White stated only that the case should be set for oral argument
and considered fully. Justice Brennan disagreed that the issue was nonjusticiable and concluded

that the Presdent had a constitutional right to withdraw from the treaty, without congressional
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consent, given "the President's well-established authority to recognize, and withdraw recognition
from, foreign governments.” 1d. at 1006 (Brennan, J., dissenting).

None of the opinions in Goldwater obtained a mgjority of votes, and hence no single
rationale controls. To be sure, six Justices voted for dismissal on jurisdictional grounds, but only
four expressly agreed that the issue was a nonjusticiable political question. Asaresult, thereisno
obviously binding holding in Goldwater.

"When afragmented Court decides a case and no single rational e explaning the result
enjoys the assent of five Justices, 'the holding of the Court may be viewed as that position taken by

those members who concurred in the judgments on the narrowest grounds.™ Marksv. United

States, 430 U.S. 188, 193 (1977) (quoting Gregg v. Georgia, 428 U.S. 153, 169 n.15 (opinion of

Stewart, Powell, and Stevens, JJ.)). However, therule in Marks only applies when the concurrence
isimplicitly in agreement with the view of a mgjority of justices:

We have previously held that the rule of Marks v. United States, 430 U.S. 188
(1977), under which the opinion of the Justices concurring in the judgment on the
"narrowest grounds" is to be regarded as the Court's holding, does not apply unless
the narrowest opinion represents a "common denominator of the Court's reasoning”
and "embod[ies] a paosition implicitly approved by at least five Justices who support
the judgment.”

Assn of Bituminous Contractors, Inc. v. Apfel, 156 F.3d 1246, 1254 (D.C. Cir.1998) (quoting King

v. Palmer, 950 F.2d 771, 781 (D.C. Cir. 1991)); see also Anker Energy Corp. v. Consolidation Coal

Co., 177 F.3d 161, 170 (3rd Cir.1999) ("in cases where the approaches differ, no particular standard
is binding on an inferior court because none has received the support of a majority of the Supreme

Court"). Thus, the Supreme Court's ruling in Marks "is workable — one opinion can be
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meaningfully regarded as 'narrower’ than another — only when one opinion isalogical subset of
other, broader opinions.” King, 950 F.2d at 781.

That is not the case in Goldwater. The plurality’'s conclusion that the termination of treaties
isanonjusticiable political question did not garner amajority. Justice Powell's concurring opinion,
moreover, did not "implicitly approve” of Justice Rehnquist's plurality rationale, and in fact
explicitly disagreed with it: "Mr. Rehnquist suggests, however, that the issue presented by this case
isanonjusticiable political question which can never be consdered by this Court. | cannot agree.”
444 U.S. at 998 (Powell, J., concurring).

The specter of the Federal Government brought to a halt because of the mutual

intransigence of the President and Congress would require this Court to provide a

resolution pursuant to our duty "to say what the law is." United Statesv. Nixon, 418
U.S. 683, 703 (1974), quoting Marbury v. Madison, 1 Cranch 137, 177 (1803).

Id. at 1001. Moreover, Justice Marshall merely concurred in the result, without joining any
rationale. It cannot fairly be said, moreover, that ripeness (Justice Powell's rationale) is a"logical
subset” of political question (the plurality's rationale) — dthough perhaps narrower because it deals
only with timing. Both are prongs of the case-or-controversy requirement under Article 111, but
they are independent judticiability doctrines.

Nonethel ess, Justice Rehnquist's plurality opinion in Goldwater isinstructive and

compelling. See Made in the USA Foundation v. United States, 242 F.3d 1300, 1305 (11" Cir.

2001) (finding plurality opinion in Goldwater “instructive, if not controlling”). The plurality
concluded that the claim that President Carter was constitutionally required to obtain congressional

consent before terminating a treaty could not be resolved by the courts:
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[T]he basic question presented by the petitionersin this caseis “political” and

therefore nonjusticiable because it involves the authority of the President in the

conduct of our country’s foreign relations and the extent to which the Senate or the

Congress isauthorized to negate the action of the President. . . . [T]he controversy in

the instant case is a nonjusticiable political dispute that should be left for resolution

by the Executive and Legidative Branches of the Government.

444 U.S. at 1002-03 (Rehnquist, J., concurring).

In finding the claim nonjusticiabl e, Justice Rehnguist emphasized the lack of any textual
provision providing either branch with authority for treaty termination. He reasoned that because
the Constitution spoke only to the procedure for making atreaty, but not to atreaty’ s termination,
“the situation presented here is closely akin to that presented in Coleman, where the Constitution
spoke only to the procedure for ratification of an amendment, not its rejection.” 1d. at 1005; see
also Coleman, 307 U.S. at 450.

Here, whilethe Constitution is express as to the manner in which the Senate shall

participate in the ratification of atreaty, it is silent as to that body’ s participation in

the abrogation of atreaty. . . . In light of the absence of any constitutional provision

governing the termination of atreaty, and the fact that different termination

procedures may be appropriate for different treaties, the instant casein my view also

"must surely be controlled by political standards.”

444 U.S. a 1003 (citation omitted). While Justice Powe | agreed that the issue was not justiciable,
he concluded that the reason was alack of ripeness:

Prudential considerations persuade me that a dispute between Congress and the

President isnot ready for judicial review unlessand until each branch hastaken

action asserting its conditutional authority. . . . If the Congress chooses not to
confront the President, it is not our task to do so.

Id., at 996-98.

B. Political Question
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Like standing, the "political question™ doctrine stems from the case-or-controversy
requirement in Articlelll, is"primarily afunction of the separation of powers,” and operates asa
prudential limitation on the propriety of federal courts reviewing the decisions of the other
branches of government. Baker v. Carr, 369 U.S. 186, 210 (1962). In Baker, the Supreme Court
held that courts should analyze six criteria to determine whether a case presents a political question:

Prominent on the surface of any case held to involve a political question isfound a
textually demonstrable constitutional commitment of the issue to a coordinate
political department; or alack of judicially discoverable and manageable standards
for resolving it; or the impossibility of deciding without an initial policy
determination of akind clearly for nonjudicial discretion; or the impossibility of a
court's undertaking independent resolution without expressing lack of the respect
due coordinate branches of government; or an unusual need for unquestioning
adherence to a political decision already made; or the potentiality of embarrassment
from multifarious pronouncements by various departments on one question.

369 U.S. a 217. In fact, "any one of [theseg] characteristics may be sufficient to precludejudicial

review" under the political question doctrine. Made in the USA Foundation, 242 F.3d at 1312.

Severa of these factors are present here.
To be sure, "while the Constitution is express as to the manner in which the Senate shall
participate in the ratification of atreaty, it issilent asto that body's participation in the abrogation

of atreaty." Goldwater, 444 U.S. at 1003 (Rehnquist, J., concurring); see also Made in the USA

Foundation, 242 F.3d at 1315 (the Constitution "fails to outline the Senate's role in the abrogation
of treaties"). Thereisthus no textual commitment of the authority over treaty termination to any
branch of the government. The Constitution, however, clearly relegates authority over foreign
affairs to the Executive and L egisative Branches, with no role for the Judicia Branch to second-

guess or reconsider foreign policy decisions. "[M]attersrelating 'to the conduct of foreign relations
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... areso exclusively entrusted to the political branches of government as to be largely immune
from judicial inquiry or interference.™ Haig v.Agee, 453 U.S. 280, 292 (1981) (quoting Harisiades

v. Shaughnessy, 342 U.S. 580, 589 (1952)).

[T]he very nature of executive decisions asto foreign policy is political, not judicial.
... They are decisions of akind for which the Judiciary has neither aptitude,
facilities, nor responsibility and have long been held to bel ong to the domain of
political power not subject to judicial intrusion or inquiry.

Chicago & Southern Air Lines, Inc. v. Waterman S.S. Corp., 333 U.S. 103, 111 (1948); see also

Crosby v. Nat'l Foreign Trade Council, 530 U.S. 363, 386 (2000) ("the nuances of the foreign

policy of the United States . . . are much more the province of the Executive Branch and Congress
than of this Court") (citation omitted).

At the same time, it would be "error to supposethat every case or controversy which
touches foreign relations lies beyond judicial cognizance." Baker, 369 U.S. at 211. But on the very
issue before this Court — whether the Constitution provides a congressional role in treaty
termination — four Justicesin Goldwater concluded that the issue was a nonjusticiable palitical
guestion "because it involve[d] the authority of the President in the conduct of our country's foreign
relations and the extent to which the Senate or the Congress is authorized to negate the action of the
President." 444 U.S. a 1002. Moreover, the plurality's conclusion that the issue was politicd in
nature was "even more compelling . . . because it involves foreign re ations — specifically atreaty
commitment to use military force in the defense of aforeign government if atacked.” 1d. at 1003-
04. So, too, here the treaty termination issue lies squarely in the arena of foreign relations and

involves national defense considerations in that foreign affairs setting.
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The circumstances here present "an unusual need for unquestioning adherence to a political
decision aready made." Baker, 369 U.S. at 217. President Bush publicly announced his intention
to withdraw from the ABM Treaty on December 13, 2001, providing Russia with the six-months
notice required by the Treaty. These thirty-two congressmen, however, waited until two days
before that termination became effective to bring this lawsuit. Meanwhile, long aware of the
intention of the United States to withdraw from the ABM Treaty, Russiamay have acted based
upon the President's notice of termination. Foreign governments must be able to rely upon the
pronouncements of the United States regarding its treaties.

Hence, were this Court to find the President acted unconstitutionally, and overturn his
decision to terminate the ABM Treaty more than ayear after he announced the decision, "the
potential[] of embarrassment from multifarious pronouncements by various departments on one

question” would be undeniable. Baker, 369 U.S. at 217; see also Made in the USA Foundation, 242

F.3d at 1305. "In determining whether a question falls within [the political question] category, the
appropriateness under our system of government of attributing finality to the action of the political
departments. . . [is a] dominant consideration.” Coleman, 307 U.S. at 454-55. With treaties, in
particular, asingle voice is needed:

It isnot surprising, then, that many questions arising in connection with our treaties

with other governments have been held to be nonjusticiable. For "[n]ot only does

resolution of such issues frequently turn on standards that defy judicial application,

or involve the exercise of adiscretion demonstrably committed to the executive or

legislature; but many such questions uniquely demand single-voiced statement of the
Government's views."

Holmesv. Laird, 459 F.2d 1211, 1215 (D.C. Cir. 1972) (quoting Baker, 369 U.S. at 211).
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Courts have therefore repeatedly held that issues concerning treaties are largely political
questions best |eft to the political branches of the government, not the courts, for resolution.™
Since Goldwater, one other court has held that the role of Congressin the termination of atreaty

presents a nonjusticiable political question. In Beacon Products Corp. v. Reagan, 633 F.Supp.

1191, 1198-99 (D. Mass. 1986), aff'd on other grounds, 814 F.2d 1 (1* Cir. 1987), the court relied

on the plurality opinion in Goldwater to hold that aconstitutional challenge to President Reagan's
unilateral termination of the Treaty of Friendship, Commerce, and Navigation with Nicaragua,
without congressional consent, raised a political question. The court concluded that in Goldwater

"the challenge to the President's power vis-a-vis treaty termination raised a nonjusticiable political

1 Seg, e.q., Clark v. Allen, 331 U.S. 503, 514 (1947) ("[T]he question whether a state is
in aposition to performitstreaty obligationsisessentially a political one."); Terlinden v. Ames,
184 U.S. 270, 288 (1902) ("[W]hether power remainsin aforeign state to carry out its treaty
obligationsisin its nature political and not judicial, and the courts ought not to interfere with the
conclusions of the political department in tha regard."); Doe v. Braden, 57 U.S. (16 How.) 635,
657 (1853) (questions regarding whether the King of Spain had authority to ratify atreaty with
the United States "are political questions, not judicial. They belong excdusively to the political
department of the government.”); Made in the USA Foundation, 242 F.3d at 1305 (whether
NAFTA agreement amounted to a "treaty” requiring Senateratification is apolitical question);
Earth Island Institute v. Christopher, 6 F.3d 648, 653 (9" Cir. 1993) (challenge to statute that
ordered "Executive to negotiate and enter into treaties with foreign nations. . . isnot onethat is
justiciable in any federal court"); New York Chinese TV Programs, Inc. v. U.E. Enterprises, Inc.,
954 F.2d 847, 852 (2d Cir. 1992) ("the judiciary should refrain from determining whether a
treaty has lapsed, and instead should defer to the wishes of the elected branches of
government"); Gaydav. LOT Polish Airlines, 702 F.2d 424, 425 (2™ Cir. 1983) ("abrogation or
modification of atreaty by superseding legidation presents politica questions with which courts
may not involve themselves"); United Statesv. Decker, 600 F.2d 733, 737 (9" Cir. 1979) ("The
principal area of nonjusticiability concerns the right of the executive to abrogate atreaty."); Dole
v. Carter, 569 F.2d 1109, 1110 (10th Cir.1977) ("The controversy here is whether the
understanding between the United States and Hungary is atreaty or an executive agreement not
requiring Senate action. . . . [T]he dispute, having its origin in the field of foreign relations,
presents a nonjusticiable political question.").
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guestion. That holding is equally applicable here." 633 F.Supp. at 1199.

Lastly, thisCourt is further convinced that the issue presented here is nonjusticiable because
"undertaking independent resolution” of the issue would result in afailure to accord the "respect
due coordinate branches of government.” Baker, 369 U.S. at 217. Justice Powell concluded in
Goldwater that the treaty termination issue was not ripe because the political branches had not
reached a " congtitutiond impasse." Likewise, this Court should not rule on the claim of thirty-two
congressmen that President Bush ignored the constitutiona role of Congress in the treaty
termination process, when Congress itself has not even asserted that it has been deprived of any
constitutional right. As Justice Powell stated, courts should refrain from resolving disputes rai sed
by only a small number of congressmen:

Prudential considerations persuade me that a dispute between Congress and the

President isnot ready for judicial review unlessand until each branch hastaken

action asserting its constitutional authority.

444 U.S. at 996. Inresolving an issue that neither the House nor the Senate has yet deemed worth
asserting, this Court would preempt what is clearly the prerogative of Congress, and could not do
so "without expressing lack of the respect due coordinate branches of government.” Baker, 369
U.S. at 217. Indeed, such judicia action might simply encourage congressmen to run to court any
time they disagreed with Presidential action (on atreaty or other foreign relationsissue) or were on

the losing end of a piece of legislation. See 444 U.S. a 997 (Powdl, J., concurring).*> That would

12 Justice Powell concluded that application of the Baker v. Carr factors in Goldwater did
not establish that the treaty termination issue — if ripe —was always a political question. See 444
U.S. at 998-1001. However, in thisspecific case, this Court concludesthat those factors support
the conclusion, as discussed above, that a nonjusticiable political question is presented, although
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undermine both the ddicate balance of powers under the Constitution and the limitation of judicial
authority to the resolution of justiciable cases or controversies.

CONCLUSION

The Court concludes that because plaintiffs have alleged only an institutional injury to
Congress, not injuriesthat are personal and particularized to themselves, under Raines v. Byrd they

do not have sanding to bring this lawsuit. The Court also concludes that under Goldwater v. Carter

the issue raised by these congressmen is a nonjusticiable paolitical question. Therefore, defendants
motion to dismiss or, in the alternative, for summary judgment is granted, and plaintiffs motion for

summary judgment isdenied. Plaintiffs complaint is therefore dismissed.

it isaso true that under Justice Powell's analysis the case is not ripe for judicial resolution.
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A separate order has been issued on this date.

Signed this 30th day of December, 2002.
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