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| am a generalist peace activist and lawyer, not an international law expert. So | am the
token member of the user community for international law expertise on this panel. I will be
offering some speculative thoughts about what kinds of international law I think will be useful to
peace movements going forward, and about where that law might come from.

My views rest on some assumptions about the current moment. If there was a window for
nuclear disarmament created by the end of the Cold War, it now is definitively over. That period,
with its relative absence of confrontation among the leading nuclear-armed countries, perhaps
offered some hope that advocacy focused solely on nuclear disarmament might succeed. Now,
with global conditions increasingly resembling those that have brought great power wars in the
past, | believe that meaningful progress towards disarmament will require social movements
broad and deep enough to address the causes of high-tech militarism and war.

| also believe that movements of this kind will be necessary to stave off wars that could
be catastrophic in a nuclear-armed world. These movements will need to bring together work for
peace and disarmament with the disparate strands of work against environmental breakdown,
polarization of wealth and economic injustice, erosion of democracy, and the targeting of
migrants, national minorities, and other vulnerable people. The connections between these issues
will have to made at the level of their common causes in a global economy whose central
dynamic for centuries has been endless material growth, driven by ruthless competition among
authoritarian organizations of ever- increasing size and power.

I am old enough now to have lived through the latter part of one long cycle of high
political mobilization and large, sustained social movements, followed by three decades of low
political mobilization in which significant movements were few, at least in the country I live in.

Doing social change work is quite different in those two kinds of moments. Periods of
low political mobilization are characterized by single-issue, professionalized, interest-group
advocacy-style politics. Conventional professionals focus on effects rather than causes and offer
technical, legal, and short-term political fixes for the problems that the dominant order of things
systematically generates. In contrast, sustained, broad-based social movements can change not
only the boundaries of the politically possible but the terrain of legal argument and
interpretation.

Social movements are one way complex societies learn. They are the settings where new
forms of social relations and new visions of justice are experimented with and developed. They
are where concepts like “human rights” have been first imagined, and then incarnated through
often risky confrontations with state power.!

Lichterman--Humanitarian Law, Human Rights, and Nuclear Weapons/1



| believe that we are at the beginning of another wave of movements now. And given the
gravity of the overlapping crises we face, it likely is best that we act as if we are.

In regard to international law, we must try to think of the kind of role it might play in a
time of unresponsive, authoritarian governments that spark widespread resistance. It is worth
noting that perhaps the most acute proliferation danger we face today is the proliferation of
authoritarian nationalist governments in nuclear-armed states.

In trying to describe our current moment, a number of commentators have turned to
Antonio Gramsci’s concept of an interregnum. He used the term to characterize a period in
which the old order is dying, but a new one cannot yet be born. In such moments, Gramsci
observed, “a great variety of morbid symptoms will appear.” We are, | think, in another such
moment today.

One of the reasons that such transitions are so difficult is that so much power has
concentrated at the top of societies that ruling elites have been able to eliminate many of the
mechanisms that might rein in their power—and that might also provide the means for an orderly
and non-violent transition to something else.

A characteristic of such moments is a general sense of rapidly eroding norms, and of
lawlessness emanating from the highest levels of society. | believe that today both can be felt
within many countries—and certainly is here in the United States. But it is also is apparent in the
strains on the fabric of the post-World War |1 international legal order, its institutions
increasingly deadlocked and its central norms, particularly regarding the use of force, ignored by
the most powerful states.

So where does this leave us, in terms of where our focus might be in peace and
disarmament work in regard to international law?

The states, the actually existing governments, are not going to save us. We must save
ourselves. We can only do so by building movements strong enough to take power back from the
small fractions of global society that now wields it, and that threatens to annihilate us with their
endless quest for material wealth and their factional disputes.

In 1985, Juergen Habermas writing about the great wave of disarmament movements of
that time, observed that they opposed not just nuclear weapons but the entire way of life that
produced them. And he argued that there are circumstances in which resistance to the state’s law
may be the only way that the law can continue to develop. According to Habermas,

“That which is prima facie disobedience may soon prove to be the pace-setter for long
overdue corrections and innovations because law and policy depending on principles are
in a constant process of adaptation and revision. In these cases, civil violations or rules
are morally justified experiments without which a vital republic can retain neither its
capacity for innovation nor its citizens’ belief in its legitimacy.”"
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Generally, I think that until large movements emerge strong enough to challenge the
dynamics driving high-tech militarism and conflicts among the most powerful states, we can
expect few positive developments in state forums.

In the realm of the laws by which states choose to limit their ways and means of war-
making—arms control treaties and humanitarian law— the role of law will mainly be defensive,
aimed at containing an accelerating arms race. There will be little opportunity for significant
norm development. In the realm of human rights, however, there is perhaps more hope. Such
development could take place first within movements, as part of broader processes of elaborating
a vision for a more humane future.

Unless and until there are movements powerful enough to address the forces driving
high-tech militarism in general, I think campaigning for disarmament treaties, or for that matter
with any kind of single-issue campaigning for elimination of nuclear weapons in most of the
nuclear-armed countries will be of limited use.

The Ban Treaty [the Treaty on the Prohibition of Nuclear Weapons] might play a useful
role in providing a focus for debate about nuclear weapons issues in some of the nuclear
umbrella states where there already is controversy about nuclear weapons in the mainstream. It
also provides a way for other nuclear weapons free states to put some pressure on the nuclear-
armed countries.

But it is far more difficult to make significant disarmament progress in countries where
nuclear weapons play a systemic role in military policies, national security ideologies, and the
increasingly insular top tier of national economies. We have not assembled nearly enough social
power to get nuclear disarmament on the agenda of governments in those countries in any
serious way.

To the extent that it is worth spending time in single-issue work on nuclear weapons here
in the United States, | think the near-term focus should be on supporting what is left of the
existing arms control framework and pushing for arms control negotiations. These are areas
where there is some support within the national security elites and some hope for success in the
absence of significant movements pushing for more. Arms control can slow some of the most
dangerous forms of arms racing. And even where prospects for tangible outcomes are dim,
sustained negotiations provide channels of communication and a measure of mutual
understanding that may prove invaluable in a crisis.

The most fruitful context for further normative development pointing towards the
outlawing of nuclear weapons is not, I think, in inter-state forums. Rather, it will be within
movements broad and deep enough to address the causes of international conflict and war. Until
further on, when ordinary people in many places have gathered enough social power to build
some measure of democracy, enough to hold the powerful and unaccountable few to account,
there is little value on core issues of state power in trying to convince governments that one or
another international law rule is authoritative.

Lichterman--Humanitarian Law, Human Rights, and Nuclear Weapons/3



Within the movements, the discussion should not center on what the law is. Rather, it
should be about what the law should be, what is consistent with the world we must bring into
being if we are to have a fair, humane, democratic, and sustainable future, and with a democratic
and nonviolent path for getting there.

A legal discourse intended to play a positive role in movements should aim to play a role
in their self-formative process, to be part of their story, their vision, their sense of justice. All of
this requires lawyers and legal workers who are willing to find ways to situate themselves within
the emerging movements, and to make themselves accountable to them.

In regard to the body of law most useful for this kind of normative development within
our movements, it seems to me that human rights law has more promise going forward than
humanitarian law.

The Treaty on the Prohibition on Nuclear Weapons represents something of a transitional
and forward-looking effort in this regard, still rooted in humanitarian law but containing
elements of a broader human rights perspective. Humanitarian law still ultimately is state-
centered law. It concerns what states can expect and demand from each other. Humanitarian law
provides the rules by which states regulate their warmaking. It is compatible with war, and to
some degree legitimizes it. As the International Committee of the Red Cross has observed,
“These rules strike a careful balance between humanitarian concerns and the military
requirements of States.”"!

We are faced today with potentially civilization-ending ecological crises. We can no
longer afford diversion of resources for war, and war itself could end civilization in a day. The
laws of war have little capacity to inform the broad normative vision we need in this moment.
Human rights law is, or can be, a people-centered law. It concerns what all human beings can
expect and demand from states.

There is a nascent literature developing of a jurisprudence that can recognize more
"bottom up" sources of law, with legal concepts that eventually become law having their origins
in social movements, particularly in the development, historically and prospectively, of human
rights. And human rights law, with its capacity to elaborate the protection of human life,
dignity, freedom, and equality in a wide range of social settings, provides, | think, more fertile
ground for the development of the normative vision that inclusive, multi-issue movements will
need going forward. It is within such movements, perhaps, that that concept of human rights can
be reclaimed and redeemed from being too often the stalking horse for geopolitical interventions
of the Western countries. And it is also perhaps within emerging movements that a new synthesis
might be reached of civil and political rights and economic, cultural, and social rights, a split in
thought and practice with roots deep in the Cold War that persists to this day."

To credibly advance such a vision, movements would have to be democratic, nonviolent,
and to the maximum extent possible international. As Richard Falk put it in a recent interview,

“.....[1]t is important not to overlook the central relevance of international law and human
rights to civil society movements for peace, justice, and ecological sustainability. These
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normative sources of authority give peoples a legitimated discourse by which to oppose
oppressive tendencies of the state or international institutions, and to project images of
alternative futures that are more benevolent from the perspective of promoting a more
satisfying shared destiny for the peoples of the world, with a special emphasis on
protecting those who are most vulnerable.”"
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